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E Houſe of 0 Commons Pegs on all Och ons, pion | 
more particularly in the lat Seſſion of Parliament, 
/ fully demonFrated their Duty and Loyalty to their 
govereipn, their Fidelity to their Country, and their Zeal to 
lifpatch the neceflary Supplies, and other Publick Affairs, for 
tue general Good and Welfare of the People, that it mu? be 
4 e Admiration, and even Aftoniſhment' 70 all\ good 
Men ro ibear., that- any Commoner in England, in bis right 
s, ſhould. be wanting to have an, nn Oy _ 5 
Vi — for that Auguſi Afemblu. 
Free Parliament hath ever been efleemed; and fond | 
by conftant Experience, to have been the great Bulwark of the 
Rights. and Liberties of the People: Aud although it is not 
10 be magined, that there is — ſuch thing as Infallihilun 
hn Earth, yet neut under God, and à Gracious Sovereign, 
dur Happinod hath ever been ſecured by their Adminiſtration; 
IE is True indeed, that the Tao Houſes of Parliament have 
had the. Mi bfortune of late io diſfer iu Opinion from one ano- 
wer but, ſince it mußt be preſumed, that Both do aim at the 
[ans Common End, the Public Good, it cannot be: conceiv'd_ 
but right Reaſon will at laſt prevail, and produce that Peace 
ad Union / earneSHy recommended from the Throne, and ſo 
ery becoming all thoſs who are Sores together in 1 the ſame 
Religion and Mabel 111 20 
| The Particulars, in which they ao 47 preſent vary i in their 7 
Judernents\are of different Natures but that which is mot 
rongin argucd again the Commons, is, Ihe Caſe of Aſhby 
and White, upon Which a learned Argument hath been lately 
Pibliſhedy"\by then. Koraſbipr, for whom:'the Author of this 
Trane /o great a Deference'and Venoration, that in his 


| Private Capacity, abstracted from the 2 Trust repoſes 4. Y 


n h, he fbould readily. Jab mir be an He * their 7 
per ion Juugm ments. „ 9 Na moe "ou ky 809 
But, muet he bus the Honour"to" de ure of ts et ar 


Potrufteet h the: Rights and Togo hte Country, 75 7 2 * 
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K Houſe 4 Geben n on * Ociiphon ons, i 
more particularly in the laſt Seſſion of ö 
fo-fully demon$Frated their Duty and Loyalty to their 
Sovereign, their Fidelity to their Country, and their Zeal to 
diſpatch the neceflary Supplies, and other Publick Affairs, for 
the general Good and Welfare of the People, that it must be 
3 of cAdmiration, and even Afloniſbment Jo a good 
Men to*hear, that- amy Commoner in England, in bis right 
Senſes, ſboule be wanting to have the nd Ne and 
* eneration for that Augn/? Aſembl rp: 
Free Parliament hath ever been efleemed, and fn 
hy constant Experience, to have been the great Bulwark of the 
Rights and Liberties of the People: Aud although it is not 
10 b magined, that there is any ſuch thing as Infallibilun 
wort Earth, el next under God, and à Gracious Sovereign, 
Jour — — hath ever been ſecured by their Adminiſtration. 
I is true indeed, that the Two Houſes of Parliament have 
had the Misfortune of late io differ in Opinion from one ano- 
ber; but, ſince it muſt be preſumed, that Both do aim at the 
ame Common Eud, the Public Good ;. it cannot he conceiva 
but right Reaſon will at laſt prevail, and produce that Peace 
und Union /o earneSHy recommended from the Throne, and ſo 
n all thoſe who are een together" in i rh ſame 
eligion and Intereſt. 
The Particulars, in which, aboy ao at preſent vary i in their 
Agents, are of different Natures ; but that which 1s most 
frongiy ar. wued again the Commons, i 16, T he Cafe of Aſhby 
"White, upon Which a learned Argument hath been lately 
ae, by their Eord/bips,” for zu bom the Author of this 
Das ſo great u Deference'and Venoration, that in bis 
rivate Capacity, ab$trafted from the publick Trust repoſe / 
, he fbould readily. Jubinit ar WE 10 rhein „ 
| wg eee eee e Dd e 
But, ſince" he bus tbe Honun®co: * ee of f-thoſey\ PEW! 
Truſtee with the Rights and Liberties gf heir Country, ad 
2 1 1 Dy" of all Perſons in uhu Satin, 10 = 4 
2 1 
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and in Defence of 11 Riches of- he Commons 2 En gland; 
| humbly hopes it cannot 


8 1 bar foevtr , at he „ Iii all ok 2 90 
humbly of offer duo Cun n, Lee of thoſe Reaſons that in. 


duced the Houſe of Commons to paſs ſuch Votes —_ Reſolu- 
| Lions en dh: Oteajine 5-45. have beets ME roll he 


charged their: Duty in e Particular, all good Men ill be 


fe the Reaſons here offered are not ſisſiciems ko convince ſome 


 fotithe general Good and Safety ol. the. P 
4 the behalf of .the Commons,..:by.one of the aua hin 


Ficleliiy tothe Publick, . r garticulan Cad, all ul 


Achju ing he. Miſundenſlandings be. WEEN: tbe. 7. 26 Houſes 
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oe of the great Truſt repo 


Hibly = 41 least Offence 70 any 
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F be Arguments; 8 in this Treatiſe, arc . Weight, 
be therein ſuſficientiy proved, hbas the Commons haue Al. 


glad to ſet that Conſtitution ſupported and maiutained, which 
:s.abſolutely neceſſary to. preſerve. the Publick Safety: | 


Perſons ꝙ an Error, het it mar be reaſonably hopud, hey will 
fo far prevail, as to. conuince all Men; chal the Commons 
have ated. with great Suceriiy; and as 8 neden 
19607 wens 


h 21h be atſo.comfidered, That if fo much! can in fade, 


Members, what may be ſaid y the whale, Houſe, avhen they 
hall have:an Opportumiy to: anſwer for themſetves:::i 1 fn 
< But i, the:Commens. have diſcharged iheir eech great 


of Femper. will beanclined. io have a very favenrable»Qpinim 
them in ih other Matters in Variaucè, which. mag uli th fat 
leſs Difficulty be brought to a right Determination rat leah 
they will be Meaſed zo du that Juſtice to them: Repreſentatives, 
that they would have every other Perſon do:th them ii and the 
159, to ſuſpend their Judgment till they have fairly heard WBI 
may be ſaid in their Juſtification?n 
end here it muſl be confeſs d, That 11 7s: De. aha 
tune 70 England, That any other. Methods \foould- he taken: fd 


than thoſe. that have. been - eftablifhed- tht he. e Juni 
tzon-of Parliament, and lave cuer rare Jucceſgful 7 
1 Nation. WWW dug ad W N Wr 0 NJ en 

Ihen ie Tuo gr cat Panſu o the Body Paliriot arg ſo as 
A Lo: as to differ Sons their Rights and Priauleges, and il 
. will not agree t auy Conference. uin tit ot bernd 2 
eee 4 it ny indeed 'be.uery.\propet: io: appeal teh 
SR 1 er Head * lat 9 Wenn, 105 1 


lle. 1 59 7 the eee Fo Poirot to. POPE th b he Pe; 
People, Who can never meet to decide the Controverſy, nor 80 
1 Bray ie Caſe. fairly argued: and debated. before them, isa 
| Matter 16 be referr'd to farther Conſideration ; far if there 
5a Neceffty of cbocſing Repreſentatives, Becauſe it is not 
| poſſible for all the P eople to meet together, aud act in a judicial 
4 Capaciiy, 50 cam it be thought proper that "oy Canje n a 
1 referr.d back to their Determination. 
And yer the Thing it ſeſf is not more mne; than 
the Manner of doing it, which" forbear. to mention for par- 
ticular Reſpedts ; for, though! the Commons haue ever had a 
Nig bu of I. inpeac hung others, it was ne ver yes une bal _ 
themſetves ere liable to be Impeach d. 
But,  not10irh/tanding the preſent Diſputes, it i is not vo late 
I» obe for- a. go Onderfiraating between the Te Houſes, 
(which is ſo abſolutely neceſſary 70 promote the Happineſs. of 
Her MajeSty, and the Proſperity. of tbe People) if the Diffe- 


without Door. 
N is not palin. Wa age; phat Men of Quality, ESates, 1 


with private Diſſentions, at a Time when there is ſo great Oc- 
| cafeon for an united Strength again the Common Enemy; and 
i can never be doubted, but the Houſe of Commons will be 
ready ta embrace all reaſonable Methods of promoting a good 
Correſpondence with that August Aſſembly, amongs$t whom, 
they have ſo many noble Friends, that have ever had a tender 
3 Ca for their Rights and Privileges. Aud indeed, it is as 
much the Intereſt of the Commons to preſerve the juſt Rights 
i of the Lords, as it is to preſerve their own, lince neither can 
+4 be fecure without preſerving both. 15 
Far be it then from the Thoughts of any true Engliſh Subject i, 
5 % believe, that their Repreſentatives have willingly engaged 
Kd this unhappy Controverſy ; ; much leſs that they are contend- 
ing for a Trifle, or a Shadow, and not for the Fundamental 
, Keg hte and Privileges of all the Commons of England. 
— if this be he Truth of the Caſe, if the Rights of the . 
3 Fi ( whether Church-men or Diſſenters) are the things 
1 Which are here contended for by the Commons ; 5 we may rea- 
| Jonably hope, that however Io may differ in Opinion from 
ane another in any other Matters, yet m1 heſe —_ will be all 
72 one Mind, and united i 8 oe 
; ; * . 2 
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Fences within, are 10 r ee kept up by Incen diaries 


and Families, in either Houſe; cun dejign' to emhroil the Sate 5 
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P R E F A C E. 
And ans the People of. England /ball "Ig an Opportunity 


75 be fully inform d of 2 the x" I of both Houſes in the 
laſt Seffion of P . eſpecially in the Caſe of Wharton 


and Squire, they will then be made more. ſenſible who are the 


| beſt Patriots: of their Country, and on 10. 77 is that ey are 


chiefly to depend for their future Security. 
And it is pity That.Caje had not been ftated among 72 all the 


: res, and tranſmitted down io every Comnty and Corporation, 
'as an Infance of the Care of ſome great Men, to preſerve the 


Rog Dis and Properties of the Subject. _ 
| Wo alas] it is the peculiar e of this Ae, that the 


| Hoſe of Commons may neither defend the Prerogatives of the 
Crown, nor the Liberties of the People Without Reproach. 


But what Liberty may be taken by others, may more properly 


appear by the Fatts. GA a than 2 any private Kepre: 
ſentation.” 


\ However this 1 may / be aſſerted with great Truth, That m 


= Houſe of Commons ever diſcharg'd their Duty with greater Sin 
ceriiy, or more Zeal for the Publick Good, how much ſoever they 


may have ſuffered for it; and of this the Following 55 right, 0 


. ee 45 ""_— Ko he to be a matt « emment l laftauet. 
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HE State of the Caſe, 
"The Reſolutions of the comb, 
* The Reſolutions of the Loras, 

Obſervations of the CRE, 


cognizable there, and not elſe where, proves by Amuthority and by Reaſon, 8. 


the Houſe of Commons, is a Matter of Parliament, and therefore not cog- 


This Pofi rio demonſtrated, I f, From the Original Frame and C onfltution of the 


_ Government, N 
2. From 4 Fundamental Rule, and , a Maxim wh the Lay, and 0 alen of Parlia- 
ent, 1 
3. From 4 . Conceſſion of all Parties, Np 173 


| fered at an Election for any of the Candidates (as it was in the Caſe before 


admitted on the Poll by the proper Officer; the Elector, the Plaintiff, 


ficer, there is a Remedy to be had in the Houſe of Commons, which Is 
proper and adcquare to che Nature of the Offence, EE RG 


And here the Author confi ters, 


2. The Nature of the Wrong or Offence committed by the Officer, 855 19 
3. The Nature of the Remedy which is given in ſuch Caſes by the Houſe of Com- 


mons, and en 


" Offence, _ 3 3 


the Houle of Commons, to hear and determine Controverſies between the 


Electors and Officers concerning the Right of Voting, or the Qualification 


liament, will expoſe all Mayors, Balliffs, and other chief Officers to mul - 
vplicicy of Actions, vexatious Suits, and unſupportable Expences, and will 


, 


The Firſt Poſition laid * by the Commons, That all Matters of Parliament are 
The Second Poſition, That the Right or Privilege of Voting, and the Qualifi- 5 
cation of Perſons to give their Votes in the Election of Members to ſerve in 


nizable ellewhere, * 9 


Ihe Third Poſs tion, That 1 the Vote of an Elector 3 is pronounced a of. 
us, for Sir Tho. Lee, and S. Mayne, Eſq;) and the fame is not received and 


9 not thereby debarred of his Vote, and conſequently i is not entituled to an 
Action at Law for Recovery of Damages; but for ſuch Default in the Of- 


i. The Nature of the Right or Privilege of Voting, : 7 


4. It is 1224666 that this Remedy is Furs and adequate to the Nature of the 


The F ourth P ofition, That the -tabliſhing another Juri ſdiction beſides that of 
of Electors to give their Votes in the Election of Members to ſerve in Par- 


ſubject them to > diffetent and n N and * 


* 


4 From the Uſage and Prattixe of the Houſe Fr Commons, and the known Levy ; 
and Statutes of | the Realm | | £7 14 
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7 H 1 Plaintiff Abby Ws if That be rake a tes 1 
und lubabitant of the Borough of Alesbury, duly _ 
qualified to give his Vote in 125 Election of e 7 
to ſerve in Parliament for the ſaid Borough, was there ready 
(at the laſt Election) and offered his Yote to the Defendants, 
(who were the chief Officers, and had the Management of 
that Election) for the Choice of Sir Thomas Lee, and Simon 
Mayne y, and that the ſaid Defendants were then required 
to receive: and admit of his Vote accordingly ; which they 
refuſed, and this he charges to be done fraudulently and ma- 
liciouſty, to defeat him of 'that his Previledge : And becauſe 
his Vote, thus offer d, was not received and admitted on the 
Poll, he concludes, That he was hindred from giving his Vote, 
and the tauo Burgeſſes were elected without any Vote given by ; 
the Plaintiff, to his Damage, &c. and after Verdict for the 
Plaintiff, (the Matter of Fact being not then conteſted ) the 
Defendants by their Council, moved the Court of Queen 
Bench in arreſt of Judgment; alledging, That this being 2 
Matter 2which did concern the Hieh Court of Parliament, aud 
was properly Cognizable in the Houſe of Commons, no inferiour 
Court could by Law take Cognizance thereof ; and this Point 
being ſolemnly argued, firſt by Council, and afterwards by the 
Judges, the ſaid Court did determine, That the Plaintiff had 
no good Cauſe of Action, and teren, Nie Was given 
and entred for the Defendant. 
Whereupon the Plaintiff: brought a W rit of Error in Par- 
hatheine;! to reverſe the ſaid Judgment given, in /he Queen's 
Bench And the | Houſe of Peers were of Opinion, That the 
faid Judgment was Erroneous ; that the. Plant! f- aud. good a 
ne of Action, and ought to have Judgment. - WT OD”. 
And thereupon the Houſe of Commons appointed a Com- 
mittee to inſpect the Lord eee ee to theſe 2 
1 K $\\ 5, ed 


1 22 WH = 
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ceedings, and upon Report hd in the laſt Seſſion of Par- 
liament, they came to the following Reſolu tions 
Ne ſolved, That according to the known Laws and Ufage 
of Parliamepts, it is the ſole Right of the Con 


Huglatid in Parliàmelit a pry re (except in Caſes 
(provided. fa tor by AQ af Patligment) to examine ad deter- 
Ine all Naters rf Lia to the Right of Eleaio of t their 
own Members,” 2 \ ANTE ATP NW 0 erde 


Reſolved, That according to the known Laws and Uſage 

*of Parliaments, neither the Qualification of any YrleRor, 
* or the Right of any Perſon elected, is cognizable or deter- 
c. minable elſewhere, than before the Commons of Exgland in 
Parliament aſſembled, except in duch Caſes as apandpecigily 
provided for by Act of Parliament. ö 
Ne ſoluecdl, That the examining and determining the Qua: 

„lification or Right of any Elector, or any Perſon elected, 

to ſerve in Parliament, in any Court of Daw or elſewhere, 
than before the Commons of England in Parliament aflem- 
_ © bled, (except in ſuch Caſes as are eſpecialiy provided for. by AG 
* of Parliament) will. expoſe all Mayors, Bailiffs and Shes 
Officers, who are oblig d to take the Poll, and make a Re- 
c turn thereupon, to Multiplicity of Actions, Vexatious 
© Suits, and Unſupportable Expences, and will ſubject them 
© to different and independent Juriſdictions, and inconfiſten 
8 Determinations i in the ſame Caſe, without Relief. 5 
Feſolved, That Matthew Aſhby having in nne t of 

U the Juriſdiction of this Houſe, commenced and proſecuted 


bean Action at Common Law againſt. lam Witte, and 


© others, the Conſtables of i, for not receiving his 
Vote at an Election of Burgeſſes to ſerve in Parliament for 
the ſaid Borough of Mlexbury, 18 guilty: of A yd * the 
Privilege of this Houſe. 
Re ſolued, That whoſoever tha 8 to commence 
© or. proſecute an Action, Indictment, or Information, which 
hall bring the Right of the Electors, or Perſons elected to 
*ſerve in Parliament, to the Determination of any other 
© Juriſdiction than that of the Houſe of Commons (except in 
_ © Caſes ſpecially provided for by Act of Parliament) ſuch Per- 
ſon and Perſons, and all Attorneys, Solicitors, Counſellors, 
8 and Serjeants at Law, Soliciting, Proſecuting, or or Pleading 
in any ſuch Caſe, are guilty of a high Breach 15 che Privilegs 
ol this HouſGGG. 
Ordered, Ihai 7he ſaid Reſelntions be font upon We {tminſter- 
Hall * Len. 4 4 the - , nn OL Theo 


c 3 ] 
\ Theſe were the Votes and Refolutions of kit Houſe: as : 


Commons, who have been formerly neceſſitated eo take the 

{ame Methods upon the like — They did not willingly 
enter into this Controverſy eſpecially at à juncture of time 
when Peace and Union were ſo neceſſary, and had been fo 
earneſtly recommended from the Throne: But they found 
themſelves under a Neceſſity, (as they apprehended) of; paſſing 
ſuch Votes and Reſolutions' in INTE: of ens a the 
Commons of England. 8 "LF e eee, 
Upon theſe. Proceedings of the Houſe of Commons; the 


Houſe of Peers were alſo 9 788 81 to come I nt 
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os 15 Reſolved . the Lords Spiritnal an $T virgo ll 3 15 Par- 
liament aſſembled, That by the known Laws of this King- 
dom, every Freeholder, or other Perſon, having a Right to 
give his Vote at the Election of Members to ſerve in Par- 
'liament; and being wilfully denied or hindered ſo to do, by 
the Officer who ought to receive the ſame, may maintain 
an Action in the Queen's Courts againſt ſuch Officer, to 
alert his Right and recover Damages for the Tnjury. > 
is Reſolved by the Lords Spiritual and Temporal in Par- 
n lament aſjembled, '* That the aſſerting that a Perſon having 
'aRight to give his Vote at an Election, and being hindered 
(ſo to do by the Officer who ought to take the ſame, is with- 
(out Remedy for ſuch Wrong, by the ordinary Courſe of 


d Law; is deſtructive of the Property of the Subject, againſt 
d Freedom of Elections, and manifeſtly tends to incourage 
'5 Corruption and Partiality in Officers who are to make Re- 
rb turns to Parliament, and to ſubject the Frecholders and other 
ne Electors to their Arbitrary Will e 509925 8 
I Reſolved by the Lords Spiritual and Temporal in Pa: : 
2 hament aſſembled, That the declaring Matthew Afbby 
C 


Suilty of a Breach of the Privilege of the Houſe of Coin: 
mons, for proſecuting an Action againſt the Conſtables of 
Aecbiny, for not receiving his Vote at art Election, after 
in che had in the known and proper Methods obtained a Judg- 
er- ment in Parliament for Recovery of his Damages;"18%an 
r5, F' unprecedented Attempt upon the Judicature of Parlidinent; 
ns and: is in effect to ſubject the Law of 148 1175 to the Votes 
-5- of the Houſe of Commons. HAY 03 von 
I. 7 zs Reſolved by the Lords Spiritual a epo ja 2 
er- e That the deterring Flectors from proſe- 
| A 2 a 9 cuting 
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5 ecuting Actions in the ordinary Oourſe of Law, hah ther are 
deprived of their Right of Voting, and Terrifying Attorneys, 
© Solicitars, Counſellors, and Serjeants at Law from Soliciting, 
* Proſecuting, and Pleading in ſuch Caſes; by Voting their fo 
*doin g-tohe a Breach of Privilegcuf cheHodſeof Connnons; is 
72 — — Power to controul the Law; to hinder 
the Oourſe of ſuſtice, and ſubject the Property of Forglt Jo 
8 Men tothe Arbitrary Votes of the Houſe: of Commons. 
Ordered, That the ſaid Reſolutions, together with the 
Rep ort, be forth- with printed and publiſhed ; and that the 
0 1 Keeper do ſend them to all the Sheriffs throughout all 
© England — Wales, to be by them communicated to all the 
N tefpaſiive Cities and DIO. This Order was made Die 
£ Ae 27. A. 1704. RATA en eee 
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„Theſer were e the Reſolutions 0b the Houſe of ne, and Gr 
the Support thereof, their Lordſhips have been pleaſed to 
publiſh a Learned Argument, Intituled, A Report of the Lords 
Committees appointed to draw up the: Fate hh the. Caſe upon 
the Writ of Error lately depending in the Houſe: of Peers, i 
wherein Matthew Aſhby was Plaintiff; and William White M 
and others Defendants; which Report by their Lordfhip's ſaid Ml 
Order, hath been tranſmitted to the Sheriffs of each County, 
and to the Mayors, Bailifts, and other chief Officers of Cities, 
1 Boroughs, and Corporate Towns; and therein'the Charge 
againſt the Commons is ſuch, as ſeems to call upon the whole 
Houſe, and upon every Member of that Honourable Aſſembly 
to Anſwer for themſelves, and to ſet forth the Reaſons that 
induced them to concur in paſſing ſuch Votes and Reſolutions : M 
But the Houſe of Commons had no Opportunity ſo to do, the 
ſaid Report not being publiſhed. ll the Tarliament was 
prorogued. I 
The following Reaſons which are at packas rechembred as 
thoſe that did prevail with very many: Members: are hes {1 
| humbly offered to Confideration. - 7 
3 Firſt, They obſerved, That this was a New eventos: q 

no ſuch Action as this, having been ever brought before by any W 

Elector, ſince the Foundation of the Erg/i/b Government, and 
therefore ought not to receive any Favour or Countenance. iſ 
Aal, That they could not find either by Experience or by W 
Hiſtory, that any Inconvenience had ever Kappa d to the I 
Rublichy r want wal ſucha an 9 Action. 4 
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gay, That this preſent Action upon the caſe being a new 
Newer; it could not be ſupported by any Precedent or Judg- 
ment of Law in WeSmmSer-Hall, but the Legality thereof 
muſt entirely depend upon the Authority of Reaſon regulated 
by our Conſtitution. _ 

4thly, That the Reaſons and Arguments chiefly made uſe of, 
to ſupport this Action, were all founded upon a Suppoſition, 
That notauithatanding all Electors by reaſon of their Freeholds 
and Freedoms are entituled to a Legal Privilege of giving their 
Votes for Hlection of Members to ſerve in Parliament. Net in 
caſe the Sheriffs, Mayors, or other chief Officers concerned in 
the Management of ſuch Elections, ſhall refuſe to receive and 
admit upon the Poll, the Votes which they ſhall offer at ſuch 
Elections. The Ele@ors are thereby debarr d of their Votes, 
and deprived of their Right of Voting; and for ſuch Default 
in the Officer, there is no Remedy to be had in the Houſe of 


Nature of the Offence. And from hence 
It was concluded by the Lords, That this was the proper 


was ſupported by the Grounds and Principles of the Ancient 


and maintain it. 


between the two Houſes ſeem d to depend; for the Elefors 
are not by ſuch Default of the Officers debarr d of their Votes, 


but ONE, and has provided and efabliſh'd that One. 


was not a proper one, and that the Votes and Reſolutions of 
the Houſe of Commons were well grounded, will (we hope) 
appear from the following neee, by which they 
were induced to pals the lame. 15 


1, That all Matters of Parliament are cognizable there, 
"and not elſewhere. 

24aty;*That the Right or Privilege of Voting, 5 tha a. 
fication of Feriops to give (REL Votes in the Election of 


Commons, or at least not ſuch as is proper and eee, zo he 


gemedy which the Plaintiff has purſued, and that the ſame 


Common Law of England, whereof the chief Maxim infifted 
on was this, That every Right must have a Remedy to ſupport e 


Theſe were the main points upon which the whole cant 


or if for ſuch their Default, here is a proper Remedy ro be had : 
in the Houſe of Commons. There can be no pretence for ſetting 
up a neu Remedy for a Perſon that has ſuffer'd no wrong, or 
for ſetting: up TWO Remedies and TWO Juriſdiftions incon- 
ſilent with one another, when the Law of England requires 


Now that the Remedy which the Plaintiff has purſued 5 


N WY; 1 | | B * Mem- | 


1 


ZN * Feenbers to ſerve in the Houſe of W is a Matter of 


ol Parliament, and therefore not cognizable elſewhere. 

Zah, That when the Vote of any Elector is offered at the 
. Election for any of the Candidates, as it was in the Caſe be. 
fore us, for Sir Thomas Lee and Simon Mayne, Eſq; and the 


I ame is refuſed to be received and entred on the Poll by the 


© proper. Officer: The Elector is not thereby debarr d- of his 
0 Vote, or deprived of his Right of Voting, but for ſuch Default 
ein the Officer there is a Remedy to be had in the Houſe o 
Commons, which is proper and adequate to the Nature 0 
N the Offence. _ 
47bly, That the eftabliſhi ing another Juriſdiction at Law, 
8 W that of the Houſe of Commons, to hear and de. 
© termine Controverſies between the Electors and Officers 
concerning the Right of Voting, or Qualification of Electors, 
«to give their Votes in Election of Members to ſerve in Par. 
*©liament, will expoſe all Mayors, Bailiffs, and other chic 
© Officers (who are obligd to take the Poll, and make a Re- 
© turn thereupon) to Multiplicity of Actions, vexatious Suits, 
© and unſupportable-Expences, and will ſubje& them to diffe 
rent and independent Juriſdictions, and inconſiſtent Deter. 
minations, in the ſame Caſe without Relief; and will not 
© be confiſtent with the Conſtitution. of Parliaments or the : 
neh Safety. 8 | 
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| | Theſe were the Pofitions laid 0 lawn Bas the 1 of zl 
Houſe of Commons, and if it can be proved, that they are 
grounded on he Laws, Uſages and Cuſtoms of the High Gurt 
Parliament, and even upon the Original Frame and Con- 
 ftitution of the Government - And if there be any Weight in : 
that famous Maxim, Salus Populi ſuprema Lex ; then there] 
will be no Occaſion of anſwering the Arguments for the 
Action, Paragraph by Paragraph; for if the Foundation oifi 
them happen to fail, the Superſtructure can never be ſup- 
ported, but the Action it ſelf, and the Reaſons Sen for it, 


m ut all re place together to a en Lau. 


Ihe Firſt POSITION. 


That all | Matters: of Parliament are cognizable there = : 
not elſewhere. | 
This en may be demonſtrated both by Authority, and 1 
"of g, By 5 
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1, By Authority; And der it may not be improper to 
5 dblerre; in the words of my Lord Chief Juſtice Coke, in his 
fourth Inſtitutes, and his Chapter of Parliaments; © That 
© the King and the three Eſtates of the Realm, that is to ſay, 
the Eords Spiritual, the Lords Temporal, and the Knights, 
Citizens and Burgeſſes in Parliament aſſembled (whether 
they do fit in one Houſe as formerly, or in two Houſes as 
*at this day, do compoſe the great Body Politick of this 
Kingdom, and do conſtitute that Supreme Court calFd the 
High Court of Parliament. 
And as every Court of Juſtice hath Laws and Cuſtoms 
for its Directions, ſome by the Common Law, ſome by the 
© Civil and Canon Law, and ſome by peculiar Laws and 
© Cuſtoms, Oc. ſo the High Court of Parliament (fays Coke) 
. *fars propriis Legibus & conſuetudinibus ſubſiſtit, hath Laws 
and Cuſtoms peculiar to it ſelf; and theſe Laws are not 
uſually ſtudied or underſtood by the common Lawyers in 
 We/tmin/ter-Hall, altho' they are Men of great Capacities, | 
and of the moſt profound Learning in their own Profeffion. 
.© Theſe Laws (fays Judge Coke) which are the very Heart- 
« ſtring s of the Common-wealth, would take up a whole 
65 Volume of it ſelf; and to ſay the truth, the Laws, Cuſtoms, 
© Laberties and Privileges of Parliament are better to be 
learn d but of the Rolls of Parliament, and other Records, 
and by Precedents and continual Experience, than can be 
"expreſs d by any one Man's Pen; 000 4. [nS. P. T. 14. 
23.49. 50. 
And in znother: Place he lays, It is to 1. Known ir the 
Lords in their Houſe have Power of Judicature, and the 
Commons in their Houſe have Power of Judicature, and 
both Houſes together have Power of Judicature; but the 
"handling thereof, according to the Worth and Weight of the 
Matter would require a whole Treatiſe of it ſelf, and it is 
*beft to be underſtood by reading the Judgments and Records 
*of Parliament at large, and the Journals of the Houſe of 
Tords and the Book of the Clerk of the Houſe of Commons, 
which is a Record, as it is affirm d by Act of Parliament. 
6. H. 8. c. 16. Co. 4. In/t. p. 23. 
And here my Lord Coke doth cite ſeveral Caſes where "EY 
ment was given by the Lords and Commons, and where Judg- 
ment was given by the Commons atone, and che Offenders;Fined, 
amd impriſond by the Commons according to the Law and 
Custom of Wee To all which, for brevity ſake, the 
Neider! is referr d, 4. Iuſlit. 24. And 


And thus it may appear, - that rhe High Court if Petia N 
hath Laws and Cuſtoms peculiar to it ſelf, and that the two 
Houſes have by thoſe Laws a Power of Judicature jointly and 
ſeparately according to the Nature and Reaſon of the Caſe 
before them; and altho the Law and Cuſtom of Parliament is 
a part of the ancient Common Law of England, yet as this 
High Court is ſuperior to the Courts of YeSminSer-Hall, ſo 
- allo is the Law of Parliament ſuperior to that part of the 
Common Law. which 1s uſed there; and therefore all Matters 
which concern the Parliament, muſt be cognizable * and 
not elſewhere. 
Ihe Judges (ays Chief Juſtice Coke) ought not. to give 5 
© any Opinion of a Matter of Parliament, becauſe it is not 
to be decided by the Common Law (uſed in /e/min/ter-Hall) 
but ſecundum Legem & Conſuetudinem Parliamenti, by 
©the Law and Cuſtom of Parliament; and when Scrope in- 
ſiſted in a Matter relating to Parliament, upon a Rule or 
Maxim of the Common Law, in Favour of the Crown, That 
the King might ſue in what Court it pleaſeth im, the words 
of the Law Book are, But Matters of Parliament are not, 
as hath been often obſerved, 10 be ruled by the Common Lau. 
And when the Lords in Parliament have asked the Judges 
any thing concerning the Courſe or Privilege of Parliament, | 
they have ever anſwer d, That they know not, nor can adviſe 
concerning them, and as a learned Judge was pleaſed to argue, 
If we Judges do not know, nor can adviſe concerning theſe 
© things, how can we judge People upon them out of Par- 
| ©liament; we ought to know before we judge, and therefore 
we cannot judge at all, of things we do not know. 
By theſe and many other Authorities it may moſt evi- 
dently appear, that the Judges of the Courts in #e/tmin/ier- 
Hall, are not allow'd ſo Fas as to give their Opinion, much 
leſs to pronounce Judgment upon Record, in a matter of Par- 
_ lament; neither are the Rules or Maxims of the Common 
Law uſed i in Ye/tmin/ter-Hall, even in the Caſe of the Crown 
at ſelf, and conſequently not in the Caſe of a private Subject, 
of any weight at all, againſt this ſuperior Law and Cuſtom 
of Parliament. Dat: J DK? 
Tally, This Poſition is alſo to be med Gow: the 
Nature and Reaſon of the Caſe For altho) Matters re. 
_ lating to an Inferior Court, may come regularly, by way of 
Appeal, to the Determination of a Superior; yet it was 


never r Knoun or heard, neither can it bs. ne with 2 
| 9 Wey «. [479131 i 


We 
„„ 


tp} . 
a; chat an Inferior Court ſhould be admitted to judge of any 


matter, which concerns the very Being of a Superior; for 
that would be to ſubvert the order and courſe of Juſtice, Which 4 
* obſerved in all Courts and Places whatſoever. 


© But this being a very plain point, and not diſputed i in gene- 
8 ral Terms till we come to Particulars, 1 mal r it over, and 


come 1 to the ſecond SE... 


Phe Second POSITION. 


© That the Right or Privilege of Voting, and the Quali ration 
of Perſons to give their Votes in Election of Members to ſerve 


in the Houſe of Commons is a matter of” Parliament, and . | 
ru not cognigable elſewhere. 


ens Poſition may be demonſtrated ſeveral ways.” 


1. From the original Frame and Conſtitution of the Go- 
vernment. N 


2 From a fundamental Rule and Maxim of the Law and 
en of Parliament. 


From a general Conceſſion of all Parties. OHSS 1910, 
And. 4thly, By the conftant Uſage and Praflice of the 


®B Houſe of Commons, and by vr Rotem Lows and Satutes Ci 5 
. N Nin 


a firſt, Frome the Gabe Arome put Conflitition * the 
Government. For by this it is provided, and it is the nobleſt 
Privilege that any Subjects in the World enjoy, That no Laws 
van be mado, no Rights diminiſh d or alter d but by their Own 
 Confent'; fach is the Excellericy of our Conſtitution, and by 5 
 this:we are preſerv d a free People. | = 
But the Commons of England being a numerous Body, = $ 
able (as the Lords are) to meet together in one Aſſembly to - 
debate and reſolve concerning the ardua & urgentia Negotia +0 [ 
Nkgim, are neceſſitated to elect Repreſentatives to meet, de- | 
bate; and act for them, and to do all t things requifite for the 

public Safety; as if 2h EleGors Themfetves were There em. 

bed in their proper „„ 

t muſt be therefore one of the principal Mödainkptar Pri- 

vileges belonging to the Commons of Fugland, and without 

which they can never be ſecure, To be ſole Juages' of ther own 

n 'as Elefors ;* that is, to determine 20 are; and Who 

arc uo, qualified to give their V. ores in oor ſuch EleFron ; * 


2 as 7; =” md” C9 | a * 
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if any vs ſhould be admitted to judge thereof, thay « can 


never be. ſecure. of a right Judgment, or of being truly Tepre- 
ſented by,Perſons duly elected, and A 70 be e with he, 
Perrin of their Country. | 
And all the Electors in Bee are as n a to 
take care that the Vote of a particular Elector be received 
and admitted, as he is himſelf, becauſe it may be every 
other Electors Caſe, as well as his, and the Safety of all de- 
pends upon doing Juſtice to every one. 

It is alſo as neceſſary for the Common Safety, That [eg al 
Votes fbould be rejected, as that Legal Votes, ſhould be cites: 
and they can never be aſſured, That. the. Right , Hlection 
Hall be preſerved in the Legal Elefors, and that Illegal Re- 
3 all not be impoſed upon them, unleſs — have 

the ſole Judicature thereof in their own Power; that is, unleſs 
they have the ſole right judging , the Privilege and Qua- 
_ tfication of Hector in the best manner they are capable. of 
judging of any other Matter, and that i 75, by their Kar geuts. : 
lives in Parliament. ; 
And this is no more than 8 4 is uſual and © common to all | 
| Other free Bodies of Men whatſoever, To be ſole Judges of all 
thoſe Rights and Privileges which are abſolutely. neceſſary 10 | 
make them free. And when ever they can be perſwaded to 
give up this fundamental Privilege, they may readily ſur- 
3 up all the reſt, Which can eh no other Means be je- 
N cured to them. . % T5430 9 
I They have 4. hv no Nane over. the Prerer ities of the 
R Guy. or the Rights, of the Houſe 'of Peers, without their | 
Concurrence in Parliament; but as to their own particular 
Feb and Privileges, which are inherent in them by reaſon 
i of their Freeholds and Freedoms, and which are abſolutely 
S neceſſary to make them 4 ſree Branch of the High Court of 
Parliament, none can have the Judicature thereof, beſides 
their own Repreſentatives, whilſt they continue a free People. 
There is a great difference to be obſerved between the 
Rights of the Commons of England in their private and in 
their public Ca pacities; for tho the private Differences: of 
the Commons concerning their aaa and Freedoms, are 
ſubmitted, to the Determination of the Judges of Meſnun- 
Ster-Hal,. as Perſons indifferently choſen and appointed by 
1 the Prince, to do equal Juſtice to all his Subjects; yet they 
. have never ſubmitted the fundamental Rights of the Com: 
majons of Euglaud in enen bank in their Aide 0 


Ca- 


. 
* 


[C11 I | 
Capacities: as. they are a free Branch: of hs High Court of 
Parliament, to the' Determination of _ Om" but their 
own Repreſentatives. 

And this ſort of Judicature being an original Right: in⸗ 
herent in them by reaſon of their Freeholde and Freedoms, 
none can legally take it from them without their own Con- 


ſents, any more than e can take from them their Free- 
holds themſelves. 


The Houſe of | Peers do. clades a Privilege of being ſole 
ſudg es of their own Rights, and of the Qualification of their 
own Members, and of all other Matters relating thereto, and 
neceſſary to their being Members of that Honourable Aﬀem- 
bly, which is the great Privilege that makes them a free 
Branch of the High Court of Parliament. And the Houſe 
of Commons muſt either have the ſame Privilege with re- 
ation to their Members, and all things neceſſary to the 
Election and Qualification of them and their Electors, or 
elſe there cannot be a free Parliament; neither can the Com- 
nons be able to preſerve the Rights, of Ae Tear or the ard | 
balance of the Conſtitution. 

It muſt indeed be confeſs 4 by all true Proteſtums; that Fo 
there is np ſuch thing as Infallibility upon Earth, and there- 
bre it is not impoſſible but the Houſe of Peers or Houſe of 
commons may one time or other be miſtaken in their Judg- 
Inents; but it is morally impoſſible that the Houſe of Com · 
Inons can ever commit ſuch an Error as ſhall be fatal to the 
Conſtitution and the Liberties of the People; becauſe it can: 
not be axumagin'dthat'a Free Parliament will deſtroy it ſelf ; 


* Mitifoanyiothers:fhould be admitted to judge of hs Rights 

e Electors; their Errors may be of fatal Conſequence to 
he People; becauſe! they may not only be as fallible as tge 
/ ommons, but all Men will be as naturally inclin'd to get 
8 


the Power into their own Hands; as the Houſe of Com- 
ons will be to keep it in theirs, and e e e in the 
Hands of their Electors. hey 
And foraſmuch as the Newer of judging Who ure qualified 
to Vote in Election of Members to ſerve in Parliament 18 4 
reater Thust than any other committed to the Houſe of 
Commons; becauſe all the Rights and Liberties of the People 
do depend upon it; ee it may be concluded, from 77 
ry Frame aud Nature af or 'ConFtituriorr, that ſuch a Power 
nuſt be lodged: in 2e Houſe ' of Commons; and ceüld not be 
— with the Judges e of the Courts in — 
VVV C- 


* 


* of 121 . 
becauſe they: are not T ratet aud Repreſettatives of : 1 a 
People. 3 
1255 The fame Poſition may be proved, Ae a hind: 
mental Rule and Maxim of the Law and Cuſtom of par- 
liament, That the Houſe of Lords and Houſe of Commons are 
independent of one another, and ſole Juds es of their 01 Right 
and Privilege. 
xx And herein hes the great Security of all the: People of 
= England, for if either Houſe were dependent on the other, 
| _ would be no need of % Houſes, but that one which 
had the Power over the other, would be ſufficient to do the 
HBnuſineſs of both, and would be able at any time to ſubject 
1 the People to an illegal and arbitrary Power; and if the 
\ Rights and Privileges of the 1 Houſes, or if either of them 
ſhould be ſubje& to the Juriſdiftion af an Inferior Court at 
Common Laws, the whole Order and Courſe of Juſtice would 
be ſubyerted, and there. could be no ſuch thing as a Free 
N Parliament. It 
Since then it is Allee thut the Houſe of Oe are 
ſole Judges of their own Rights and Privileges, and hat the 
Nights and Privileges of the Hectors and of the Blefted arc 
one and the ſame ; it mult be evident that the ſole Tudicaur : 
of the Right of Voting in every Election, being one of the fun 
damental Rights of he Electors, muſt be alſo one of thoſe 
Rights and Privileges belonging to zhe Elected, and of which 
the Houſe of Commons are the Jole Judges by 1 Law andy Z 
_ Cuſtom of Parliament. | 
The Houſe of Commons are truly ſaid to be the — peo] | 
5 ple of England in Epitomeè contracted into a ſmall Body, not only 
for the Eaſe and Conveniency, but alſo for the Neceſſity of Goff 
vernment: They are the Commons of England in Parliamen 
_ aſſembled, all the Power which by our Conſtitution is eitheW 
granted or reſerved to the People for their common Security 1 
delegated to, and appointed to be exerciſed by, their Repreſenii 
tatives in Parliament; and whatever is done by the Hectea 
is in Conſideration of Law done by the WeBors ; for qui pl 
alium facit, per ſeipſum facere videtur; and any Peril t 
may as well ſeparate the Su, from the Body, as the Interew 
of :/e Eledtors from that of he Elefied ; which: in harm: calc N 
is preſent Deſtruction. 1 1 f 
lf therefore the Houſe of Commons have: any Rights at call 
. they muſt certainly have that Right, which is abſolutely nq 


; dall for their own Preſervation; :and without which they calf 
ö neve 


4 1 
* % 


= 


. if 13 1 0 
Fan ture any other Right that bel6n; gs. £6 thai. or. 100 
Ft 1 42 to whom they are intruſted; and 27 they: haue this 
- Rights, then then must be 2 Judges of it, by. the Law m_—_ 
dene Parliament. sds 
Zaly, This Poſition. may be alſo proved from 4 adriana! 
Conceflion of all Parties, That the Righ bt of Elettion of Mem- 
bers. to ſerve in Parliament; is ſolely. determinable: in the 
"Houſe j Commons and not elfewhere ; but how the Right of 
Election can be ſeparated from the Right of Voting in that 
Election, is not eaſy to be unagined ; when the Houſe of Com- 
mons determines. that 7he Right of Hection in ſuch a Borough 
is for inſtance, iu the Inhabitants paying Scot and Lot, what is 
the meaning of that Determination, but that the Right of 
Voting is in ſuch Inhabitants? which is the ſame thing in 
other words, as the Right or Qualification of the Bledtors, 
which is the Matter in queſtion. _ 
If one be duly Elected (ſays Lord Coke) and 1 Sheriff - 
< « returns another, the Return muſt be amended; and the 
© Perſon duly Elected mult be inſerted, for the Election in 
. * theſe Caſes 1s the Foundation: and not the Return, Co. 4. Ing. 
P. 49. And how is this Election made but by the Votes 
of the Electors? If then the Electors make the Election, 
and the Election is the Foundation, he Right of Eleftors 
= 2vhich lays. that Foundation muſt needs be a pol Matter 
concerning the Parliament. And as it would be ſtrange to 
to allege, that the Upper-Rooms do belong to a Bonk, and 
not the Lower by which they are ſupported ; ſo it would be 
equally. ſtrange, That the Rights of the Elefted ſhould con- 
cern the Parliament, and not 2 KRS of zhe Electors Which 
are the Foundation of them. © — 
It is a fundamental Maxim in the Law of Enelend; FR N 
5 Tax aliquid concedit, concedit & id, . /me quo res ipſa efse 
non poteſt, When the Law grants a Power, it grants every 
thing that is neceſsary to ſupport that Power, or elſe (in effect) 
it grants nothing at all. If therefore the Law has given the 
| Houſe of Commons a Power to try the Right of Election, 
and they cannot try that Right, unleſs _ have alſo a 
Power to try the Right of he Hectors, then by this Maxim, 
the ſame Law that gave them a ſuriſdiction to try the Right 
of one, gives them Authority to try the Right of the other; 
and if fo, then no Authority, by our' Conſtitution, ought 
to over · rule their Determination, or which is all one, to con- 
tradict it; and therefore 5 Commons muſt have H. 
1 2 


[ 14 1 
— "of 1h Rig bis. of Bleors, at being 4 Matter of 
Nurliament und oh gnzable łiſeubere io on 04. | 
nh, And La/is, This Poſition may be farther neren ; 
from the con/lant Uſage and Practice of the" Fonſe of Obpimons, 
un by. the num Laws and Sthrutes of the Realm! ON 
he very firſt thing that is determined on the Triab o all 
Elections imthe Houſe of Commons, is the Right o Election, 
that is to ſay, b ure quali uu vore in abe Election "Y 
embers ru ferve 1 in Parliament for 1 that Borough: whether the 
Inhabitants at large; or thoſe paying Scot and Lot; op a ſelect 
Number, or thoſe that hold by Burgage Tenure, hehe legal 
Hlectors; and what is this, but #Judicature\o the Rig hut of the 
Electorsd And this Judicature has been held ſo neceſfary to 
preſerve free: Parliaments, that in the mth and 82 Tear of 
the late Reign of Ving William, of Glorious Memory, 
Enacted, That if any Perſon ſhall return a Member ro ve i in 
3 Parliament; contraty to the laſt Determination of the Houſe 
© of Commons, it ſhall be adjudged to be falſe Return. What 
can morè plainly demonſtrate, That the Right of Voting, 
and the Qualification of Electors is a Matter of Parliament, 
and conſequently not cognizable elſewhere ?/'— . 
The Lord Chief Juſtice Coe tells us, That after the 'q 
_ Precept of the Sheriff directed to the City or Borough for 
making of Elections, there ought, ſecundum Legem & Con- 
ſuetudinem Parliamenti, to be given a convenient time for 
„the day of Election, and ſufficient warning given to the 
Citizens and Burgeſſes that have Voices, that they may be 
preſent, otherwiſe the Election is not g 00d, Co. 4. Inst. p. 49. 


By which it plainly appears, that the Right of Electors was 


a Matter of Parliament; and that the ſame was taken care 
of, by the Law of Parliament, and not by the Common Law. 
| eek in the next Paragraph Judge Coke: ſays, That any 
Election or Voices given before the Precept be read and 
© publiſhed are void and of no force; for the flame Electors. 
after the Precept read and publiſhed, may make a new 
Election and alter their Voices; but by what Law? not 
by the Common Law, but as he there daten. us, by #he ; 
Lau and Cuſtom of Parliament. 
And it appears by innumerable Precedents in 0 Journals 
of the Houſe of Commons, that all Queſtions, with relation 
to the Houſe of Commons, from the beginning of the 
Election to the end of the Seſſion, As who ſhall be deem d 


and taken to be wr Electors ? Who ſhall take the e ? 
E310 | | 0 e- 


er 


151 
Between What Hours of. the Day? What Notice ſhall be 
ſufficient tb be given of the time of the Election? What free · 
dom ſhall be allowed to Electors in giving their Votes; to 


entring thoſe Votès upon the Poll; to the Perſons: Elected, 


ein ſpeaking and acting freely for the Good of their Country? 
lt is known that\aldst 


from time to time determined in the Houſe of Commons by 


t cogni cable elſewhere except in cales otheruiſe ne 
br by Act of Parliament. 


- W3+8371 


nth theſe Matters of Parliament; the common Lawyers 


lembers, or had particularly ſtudied the Law of Parlia- 
ents, do not pretend to give any Advice or Opinion of Mat. 


ers of this Nature; neither do they think it * Biden 
ent to them to bo unskilld therein. 


fficiently" p zuniſhed,' tho they would not ſuffer any new 
vice or levenelog to be ſet up by inferior Judges, yet they 
re often contriv'd a farther Remedy by Authority of Par- 
ment; as may appear by the ſeyeral Statutes made 8 H. 6. 
p. 7.— 10 H. 6. Tap. T. — 13 H. G. cap. 1 5. 7 V. 3. cap. 4. 
& 8 V.g. cap. ). s Hz cap. 15. e ee cap. ay. 
o G11 W. z. cap. 7. 
und all thoſe Statutes may be broug ht to prove, that the 
lzhts of the Electors and of the Bleed are Matters of 
W/.ament, and that the ſame were not cogntzable elſe- 
cre ; for if they were, there had been no occaſion for all 
ole Statutes, but he Elefors and the Elected might have 
overed their full Damages at Common Law. 
And thus with great Submiſſion 1t ſeems to be demonſtrated, F 


ment; That as all Legal Hlectors, by reaſon of their 
rebolds and Freedoms, = for the Security thereof, are 
inally entituled to a Privilege of giuing their Votes in 


u ; by the very ſame Reaſon they muſt alſo have the ſole 
b * Judging aud determining by . 
D 2 Who 


the Shefiffs, "Mayors; and other chief Officers in taking and 


eſe and the like Queſtions have been 
the Law and Cuſtom of Parliament, and therefore they are 


The Common Law. in esel had nothing s 
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enerally ſpeaking, unleſs" ſome few Perſons, who had been 


And whenever the Commons bſery d, that by the Law 
id Cu/fom of Parliament, the Rights of EleQors was not 
fficiently ſecured';- "nor the Offenders againſt that Right 


iſt, From the Original Frame — Conſtitution of the _— 


Heclion of their own Repreſentatives to ſerve in Parlia- | 


— 


— * 8 7 * 
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: * Tr — < 8 IE _ — 


Rule and Maxim of the Law and Cuſtom of Parliament 


conſequence of the Rights and Privileges.of. all the Common 


other, who are duly qualify'd to Vote in all Elections, an 

_ zhe Elected being intruſted with all their Rights and Privi 
leges, they muſt have this alſo amongſt the reſt, and be t 
"I ole and proper Judges in the Caſe before us. 


in the Houſe of Commons; and the Rights of the EleQui 
being the Foundation of the Rights of the Elected, and n 
ceſſary to the very Being and Effence of a free Parliamen 
is therefore a principal Matter concerning the P arliamen 
and conſequently not cognizable elſewhere. Wo 


| Uſage and Practice of Parliament, and by the known Lay 
and Statutes of the Realm, as hath been ente 
come no- to 


Offence. 


[16] 


who are, ry” who are not qualify 4 20 ive their 2 * in 


every ſuch Eleftion, or elſe. they can have no manuer * K. 
curity at all, nor can be in reality a free People. 
ALaly, That the Houſe of Commons by a Nindamants 


are ſole Judges of their un Righis and Privileges; and by 


of England; which (as far as is poſſihle) are delegated t. 
them as their Repreſentatives: And it being neceſſary for 7h 
Elefors to have the ſole Power, to determine ſome way o 


zaly, That the Right of Election is e 8 


And, 4thly, The ſame Pofition is proved by the conſta 


The Third POSITION. 


| That when the Vote of an Elefor is pronounced and 
fees at an Election for any of the Candidates (as it wa: 
the Caſe before us, for Sir Tho. Lee, and S. Mayne EA 
and the ſume is not received and admitted on | the Pull by q 
proper Officer ; the Elector, the Plaintiff, is not thereby 4 
tarred of his Vote, and conſequently is not entituled to 
Action at Law for Recovery of Damages ; but for ſuch A 
Fault in the Officer, there is a Remedy to be had in the 22 
ꝙ Commons Which 25 proper and adequate to the Nature of 


To make this Poſition plain and exident to the mea 
| Capacity, it may not be improper to confider, * 


18, The Nature of the Right or Privilege of Votf 
* claimed by the EleQor: - 
 2alty, © The Nature of the Wrong or Offence committed 


2 the Officer; and, 


30 
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a, The Nature of the Reddy which is given. in n fuch 
cafes by the Houſe of Comme ns, and th eee 

Abu, To demonſtrate that this 0 is proper and 
adeqnare t to the Nature of he: Offence. gs ARE oax3 IT 
Fr OJ Bf: 197 in CO1TTIG 18,093.31 1 08 | 
And ft; 24% „lle Nane t bf "the Ries in it was bblerbel 
gethe Houſe) of Commons, char there Afe ſeveral” ſorts of 
hrs in Confideration' of EAW; 447 gn0ort cs 11 
There are Rights of Properiy 400 Rights of Provilegs; avid 
{ Privileges, ſome are Actcndeg with à private Profit, and 
me are not; of thoſe that are not, fone are perſonal Pri- 
leges, [that no ways concern the Publick, nor have any 
er End, but the Raſe or Pleaſure of a particular Perſon; 
Gothers are of a püblick Natüre, and arè not granted to 2 
fticulzr Perſon for his own private Advantage, but for the 
eral Good of that Kingdom or Commonwealth of which 
is a Member; and ſuch Privileges being granted to parti- 
lar perſbns for the 3 of All, an only as a means to at- 
in ſomè püblick Gded. The whole Community are chiefly 
ticerned © br the Preſervation of ſuch Rights, as that on 
ich the common Safety doth depend 
And ſuch a Right as this they did aj pprehiend the Privilege 8 
Vong in Election to be. It is not a Right of Property, 
r of * Privilege, attended with any particular Profit, or 
ra private End; but it is @ Liberty or Privilege, which 
kry Legal Frecholder, Citizen, and Burgeſs have by reaſon 
their Freeholds and Freedoms, to this end only, that they 


all be truly repreſented in Parliament, by Perſons duly 


/ Pontry. 
A | back 18 che Printipat Right of all Eleddors and: the Pri. 
'0 


lege of Voting is only a means to preſerve that Right; 
d it is ſo far from being attended with any particular or 
tate Profit, abſtracted from this publiek Confideration, 
at it was always eſteem d by our ' Anceſtors, to be 4 
large and Burthen, which deen were oblig d to undergo 
their common Security. 
And this will appear more plain and effdent, if we look 
ck and conſider the Original Inſtitution of Parliaments; 
in the Beginning, the Repreſentatives were Elected to ſerve 
eir Country, and for ſuch their Service, they were to re- 
live Wages from their Reſpective Electors; by which it may 
a that the Privilege of the Elected was eſteem' d a 
E. | Service, 


ted 


30 


ted and fit to be truſted with the Liberties of their . 
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g ts Fein thinking this to: he Rig 
lege ane attended With, penn f 
19.4 be repairea SAR Damages 9 the; PARTY. yo Nunyst ] 


ſo there are alſo ſeveral /erts gf Lau and, Cour 
fox the 11 c and Security of; them. Some, Righ 

ö ve: ſecured 97 

E And as the; Laus va ries, ſo, dees the Remady, Thoſe! Arg 

wents which 
Recoyery of Damages at Common Law, might perhaps! 

reaſonable in their qyn ene to he 


Court; for whoever denieg n an a 
19, auatber,\ does ill, i hat ir certainir; Aud then; if-the La 


3 lwury, aohich is abſurd to ſay is tolęrahl in ang. Gavernmen 
And yet this plauſible Argument is .of| ng, Weight at alli 


by another Law; and the Remedy injthat| Couxt being a 
argue from the Grounds and Principles o, the. Ancient Cui 


being a, Matter of Parliament, and not cognizable elſewheif 
Officer, what ſort of Remedy is proper and adequate 
| Zbe, Common Lau, which is uſed in Meſtminſler- Hell, b 
Law and, Custom of. Parliament, which two Laws dof | 


< 18 "a. 
rice, and the OE 1 Electors 4 ere, Bur 
ie, and which,1 former, times,” many of: rl hem did defir 
fy be e eien b ier on 915 irt! cn c 2 e ANG 


thing, that, Gen 


d although 1 1 m 
7 HE of Eftates and 1 are now willing to ery; 
30 their: Oguntries, at their aw A AI thigfmay the 


Conſtitutign, .and;how;far ow Anceſton 
Hof ropesly war Hriu 


e Nature of the 


gf, on ought t 


[Hy tas there are, Jeveral.ſerss.of Rughys, and Privileges 
FS: appoinge 


Laws ſome ih 


. | the Car HOW, or Qu 
Laus, —_— me. by the Lt 


1 M. Pan lament 


and 


would be very proper e ſed in Actions f. 


offer d for Recover 
of Damages for Non payment of a Hegacy in the Spiritus 
Legacy, thats:  bequeatls 


does nat len an tion 10 thei Party iniured, it tgferates i 


this Caſe, becauſe this Right is ſecur d in another. Court af 


proved for time immemorial, no Man ſhall be admitted 
mon Law of England, that thoſe Remedies which are uk 


in the Spiritual Court, are not Proper and adequate to the N 
ture of the Offence. 1 9 2 S 


In like manner, the Right. or Privilege 8 Voting: | 
Elections of Members to ſerye in the Hauſe of Common 
no Perſon may be allow d to argue upon any Default in tl 
the Nature of the Offence from the Reaſon of ha. per! 
from the Reaſon of another part thereof, which is called / | 


often differ from one another, as the Intereſt of a privq; 
Perſon, n happens to differ from che Intereſt of the Publick. 1 


1 121 3 a 
And thus having ſet forth the Nature of ahi Right; or 
: Privilege of Voting in Elections, I proceed in Ae e 
to confider the Nature of tile Mrong o Y modus nun 


a, As to the 'Naturecof ue Mum vr Offetice:committed. 
io Heceive dud nant ox tht Ball, 


by the” Officer, in refuſing 
the Vote of a Legal Eledor, which he had offered aut! ucofaret 
| an lere 7 155 0 bis ot 101191 1 Wir We 
> ft n UE ob vad 3 Aubirind vic: ti 1% gt 12430 117 
It may be obſerved. 1/,iFhat. the Defendants did not by 
1 Forde vs Arms drive the Plamtiff away: from the Election, 
nor by Menaces deter him go but they did not think fit LEGS 
ceive und admit bis Cote on the Polin Becauſe they did ap- 
5 prehend, to the beſt of their Judgments, that he was — 4 
ſettled Inhabitant in Meobury, but a po Oſtler; that ſhifted 
about for a Livelihood. And in caſe they had admitted 
his Vote, and the Election Had Happened) to turn upon ic, 8 
and upon a Diſpute in Parliament the Plaintiff had appeared 
to be no Legal Elector, they had incurr d a n 500 . 
upon the Statute! for a falſe Return; therefore they thought 
it the moſt ſafe and prudent way not to receive his Vote 
and this is the Nature of the Offence, it was not an Act 1 
done, but omitted to be done: not with an Intent to do 
a2 Wrong to the Plaintiff, but for fear of doing Wrong to 
the Candidates, and of incurring a Penalty, ay alſo of ack⸗ 
ing againſt their own Oaths and Judgments. ili 
A2, It may be obſerved, That in all Elections thire 1s 
a Neceſſity that ſome Perſons or other ſnould be intruſted 
with the Management thereof, That either Legal Votes 
 Jhould be refuſed, nor Illegal Votes received, both which are 
| equally prejudicial to the Rights of Electors: it 
Za, That the Management of ſuch Elections is 8 is = 
truſted by our Conſtitution to the Sheriffs, Mayors and other 
chief Officers, who are generally Men of the beft Eſteem and 
Credit in their Countries, and are upon their \Oaths truly 
and faithfully to execute their Offices, to do Reg) bt \ as Tell. to 
Poor 'as Rich, and to do Wrong to no Man. 
Aby, That the ſaid chief 7 2 are obligd. not TEES 
by: their Oaths, but alſo at the Peril of a great Penalty of 
500 J. for a falſe Return, to take care that they do neither 
refuſe any Legal Vote, or accept any Legal one, but that 
they do equal Juſtice to all ee r to = _ 
"4 > "Or N il N Nac | 
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= . thly;' That it would be highly unreaſonable to dequize 
Officers upon their Oaths, and under a great Penalty; to re. 
turn Members duly elected by Majority of Legal Vates, and 
at the ſame time not give them the leaſt Liberty to judge of 
that Majority, or who: are Oy" Ne 44 Sv: their 
Votes in ſuch Election. 5 65 XV o. V N 
6th, That therefore ths faid Officers, tho! Minifterial 
in other Reſpects, yet in this Particular they do all act in a 
Judicial Capacity ; 1 the Nature of the Wrong is the 
ſame in this Caſe, as it is in any Judge of WeltminSer-Hall, ; 
that is miſtaken in his Judgment: And no ſuch Error will 
entitle the Parties injur d to an Action at Law, altho it 
ſhould be laid Falſo 1 ey ſeienter For ſays Lord Coke 
12 Rep. fo. 24. They who are intruSted #6 judge, ug hi to be 
free from 'Vexation, that they may determine without fear; 
= the Law requires Conrage in a' Judge, and therefore provides 
Verurity fon the Support e, that Courage.; and no; other 
| Tudge has need of more Courage and Reſolution to manage 
1 himſelf, and determine uprightly, than theſe chief Officers 
| Have; nor no other udge determines in a Caſe of greater Con- 
=— ſequence. to the Publick, or of greater Difficulty in it ſelf: for 
as a very Learned Judge — this Queſtion of Majority ; 
[ is not a Queſtion' 5 Fad, but a Queſtion of judgment; a 
FF Queſtion of very difficult Judgnent IJ there are ſo nw > Qua 
lifications of Ele&ors. 
- 1/4, They muſt. have 40 9. per Amun: There the Value 
muſt be judged. 4 
24, 1t muſt be Freebold: There the Title. ate; 
Za, It mut be their own: There colourable and fraudu- 
1 Fo. Gifts, made many times. on \ purpoſe: to get Voices, muſt 
. * judgect. . 
4, The Elefors mut bn reſident There che Settle- 
ment of the Party muſt be determined. 
 ythly, There are many things that incapacitate Voi vices, as 
n Force, &c. and many other Queſtions ariſe that 
are of ſuch Difficulty, that in the Debate of them much time 
| | is ſpent in Parliament, and ſometimes the Committee deter- 
3 mine one way and the Houſe another; 1s not this Question 
i Iben thai refers to Judgment? Certainly i it is, and therefore that 
' Upright” Judge concluded very well; * e Fudges (lays he) 
= that Find our ſelves ſecure from Actions, Should not be' tender 
M others that are in the ſame Circumſlances, it may well be 
ſaid, Mo unto you, for you impoſe heavy Burthens upon others, 
but will not bear the least them your ſelves. 7 $97" 


6 TY may be obſery d, That the Elector (this Plaintiff } 
was nvt- by ſuch Omiſſion or Default in the Defendants, de- 
priv'd of his Right or Privilege of giving his Vote, as hath 
been ſuggeſted; for ſince he was admitted to come to the Place 
of Election, and was there ready, and actually offer d and pro- 
nounced: his Vote for Sir Thomas Lee and Simon Mayne, Eſq; 
and the Defendants were required to receive and admit the 
fame, as is allegd in the Declaration; his Vote was as good 
and valid, and as well given on his part, by the Law and 
Cuſtom of Parliament, by being thus offered and declared, 

1s if it had been received and admitted on the Poll, and is ſo 
djudged in the Determination of alb Elections by the Houſe 
of Commons, and conſequently the Plaintiff could not be 


entituled to one 20: pe for the Los of his r of which 
he w-as not e 


And thus it may Mente That a the Right of the 
Bleorz nor the Offence of the Officer, was of ſuch a Nature, 
could entitle: the Plaintiff to an Action at Law for Re- 
overy- of Damages: I ſhall now ien to the third "TY — 
ropoſed which was to conſiderr,r 1 
zaly, he Nature of the Remedy * is given in fach ä 
er” by the House , Commons > And for the better under- . 14 
unding thereof I ſhall crave leave to obſerve, D 
1K, That a Petition being exhibited to the n if 0 | 
bmmons: by any Perſon or Perſons whatſoever, concerned 
"any Election, ſetting forth That à certain Perſon returned 
%, in Parliament, muas not duly Elefted by a Majority of 
egal Fotos, and complaining of. undue Practices in the chief 
cer, praying. uch Relief therein, as to that Honour- 2 
ble Houſe: ſhall ſeem. ju and equitable.; The Houſe doth = 
heretiponirefer the Examination of the Petition, to 7he Com. 
tree for Privileges and Elections, who do not fit at the ſame 
ne with ithe Houſe, and can therefore give little or no Ga 
bmaionitoftheir Proceedings, as hath been objected, 11.88 
24, The ſaid Committee do thereupon: meet at the! time 
ppointed by the Houſe, and having choſe a Chair-man, and 
tad the Fhditinn „the thing that | 1s:: generally. firſt con- 
ered, is, as hath been obſerved, Ihe Right of Eleciian ; and 
Ins: 1s either agreed: hy. both Parties, or conteſted; if con- 
led, iteis argued by Council, and dotivre quently occaſion 
ig Debates, on ſeveral Points of Law; which is a Demon- 
nation from the conſtant Ulage, that the Houſe. of Com- 
ub. * mons 
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mons ate the proper Judges! in aA caſe, and that thy Officer 
have occafion to exerciſe their Judgments with great Cau- 
tion in the Management of Elections; but this Point being 


ſettled, and a Copy of the Poll deliver d in and proved, 
gal, They proceed to the Examination of Witnefles and 
other Evidences relating to the Cauſe in Queſtion; and here 


it muſt be acknowleg'd, that the Commons do not either in 
the Committee or in the Houſe, adminiſter an Oath to any 
Witneſs, which yet is no Diſhonour to them, or Derogation 
from their Authority, as ſeems to be ſuggeſted; but on the 
contrary, it is a ſure Mark of their Antiquity, and of the 


great Veneration our Anceſtors had for that Auguſt Aſſem. 


bly ;-and it is alſo a Demonſtration of the great Authority 
of that Houſe, who alone have Power to puniſn Witneſſes 


that without the Obligation of an Oath ſhall deny or conceal 


the Truth upon their Examination before them. 


It may be alſo obſeryed, that as Juries are to confiſt 0 


z Parſons of the Voiſinage, becauſe they are ſuppoſed to be 
conuſant of tht Fact of which they are to give their Verdict 
ſo here the Houſe of Commons may be preſumed to be con 


uſant of the Facts and of the Veracity and Credibility o 
the Witneſſes, becauſe the whole People of England arg 
vertually preſent : And if their not examining upon 


Oarl 


were really an Objection to their determining the Right o 


_  EleQtors, how can they ever paſs any Bill of Property, and 
much leſs of Attainder, with any Juſtice; for in none o 
ttheſe caſes do they examine Witneſſes upon Oath; and if if 


_ ſhould be objected, that the Houſe of Commons are not upo! 


Oath as Judges and Juries are, which is the more ſpeciou b 


O bjection of the two; let it be conſider d, that the Lord 
themſelves are not upon Oath in all their Judgments, * 


4h, When the caſe hath been fully and fairly heard, and 


the Council, Parties, and Witneſſes are withdrawn, ang 
after a ſolemn Debate amongſt- themſelves upon any dr 


ficult point, the Committee come to ſome Rrſolutionf | 


which they direct their Chair-man to report to the Hou | 
for their Approbation, and in the Determination of ever} 


N Ble&ion, the following Rules and Methods are obſerved. 


1, Every Legal Vote which was offer dat the Electio 


| (as the Plaintiff 'swas) is upon Proof thereof, admitted an 


allowed to be as good à Vote, and as well given, as if thi 


ſame had been received and admitted on e man ihe 


ker Officer. -ofly 1805 99816) 308) 


1 8 
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4] 
rl ** this is the Reaſon why no ſin le Elector was ever 
u. 1 to petition the Houſe of Commons for Remedy 
ng againſt the Officer, that would not receive and admit his Vote, 


upon the Poll, becauſe the Elector 1 is not e, debarr d 
of his Vote. 


ere! And for the ſame B the Commons do never Hinder 
in that ſuch an Elector ſhall be reſtored to his Vote; but they 
take it for a ſtanding Maxim of the Law and Custom of Par- 
ion liament (which needs no Confirmation nor any Reſolution 


the of the Committee, or of the Houſe) That every ſuch Vote 1s 
the 4s good in ſubtance, as it could be if it had been received a 
m. admitted on the Poll. And this is demonſtrated, for that, 
ity ꝛ2aly, The Perſon; who hath the Majority of Legal Votes, 
oh the that Majority conſiſis in ſuch reiected Votes, is declared 


cell and adjudged to be duly Elected a Member to ſerve in Par- 
mn. and the Perſon. returned, who had the Majority 
without thoſe Votes, is declared not duly Elected, and the Clerk 
of the Crown is order d to amend the Return accordingly. 
By: which it evidently appears, that all thoſe legal Votes, 
con Which were offer d and refuſed, were good bes and well 
y 0 given, at the time of the Election; or elſe all thoſe Deter- 
minations of the Houſe of Commons would be very unrea- 
ſonable and unjuſt: But ſince the Votes that are offer d and 
refuſed, are as good Votes as thoſe that are offered and received, 
theſe Reſolutions of the Houſe of Commons are very juſt and 
1e reaſonable; and the conſtant Determination of Parliament 
ii mult either be condemned by an inferior Court, which is 
poll abſurd; or elſe it muſt be allowed that the Plaintiff was not 
-joul | debarrd. of his Vote; and by t had no good Cauſe 
ol of Action for Recovery of Damages. 
oY And when the Plaintiff lays down the 1 of Fact! in his 
an Poeclaration, and then draws a wrong Conclufion from the 
an Premiſes, he ſhall not receive any Advantage from his own 
di Miſtake and Miſrepreſentation; for it is evident from his own 
ion Confeſſion, That the: Plaintiff having: er d his, Vote for 
Too Sr T. L. and S. M. was nat hindered from giving his Ve der 
to his Damage, &c. as in the Declaration. 
5 And here by the way it may be obſerv d, how: neceſſary 
cio} is for the common Safety, ithat the Hauſe of Commons mould 
d an be ſole Judges of the Rights:0f the Hledtors as well as of the 
_ Blefte for otherwiſe their Authority would not be ſuffi- 
cient to anſwer the end for which it Was eſtabliſh'd, which 
was not only to find fault with the Qflicers; b but. to give be. 
F 2 E- 
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peritioner Relief, and fill their Houſe with Legal Repre: 
ſentatives. e f 


The receiving n admitting: the Votes. 6f Bars upon 


che Poll, is only a Method or Means appointed to be obſerved 


by the Officers for the better Management of Elections, 


that no Miſtake may happen, nor any Miſmanagement be 


excus'd, but that every Default or Partiality 1 in the Officers 
may be more eafily detected and puniſn d: But the Officers 


Duty is not made a qualification for every Vote, which is 


neither better nor worſe for that Formality; for neither doth . 


the receiving and admitting, make a bad Vote good; nor the 


refuſing and rejecting make a good Vote bad; but the Law . 
Parliament determines the Cale, according to the Majority of 


Legal Votes at the time of the Election, whether ae 6 were 
received or not. M 


This receiving of Votes on the poll is a Formaliry that 


was not annexed to the Flefor's Freeholds and Freedoms, | 
neither is it inherent in their Perſons by\Reaſon thereof; but x 
it is a Duty impos'd upon the Officer — the Law and Cuſtom 
of Parliament, long after the original Inſtitution of the 
Rights of Electors; and therefore it would be highly un- 
reaſonable that the Electors ſhould ſuffer by a Law e pot 


Facto, which was not made Jour: the IC e „ but Security I 
| 95 their Righis. I + Ibo 23918 þ 


But altho' there is no particulur Injury' Vos to any Elector | 


in this cafe, yet to all the Electors there is, and to their Re- 
preſentatives: For, 18, The Officers are diſobedient to the 
Order of the high Court of Parliament, whereby they are 


directed to do Juſtice to all the Electors, and neither to re- 
ceive the Votes of thoſe that are not qualify d, nor reject the 


Votes of thoſe that are; and for default in either of thoſè caſes, 
every Elector is as much concern d as any one, and as much 


entituled to an Action, and to a ꝓroper and adequate Remedy 
for Redreſs thereof, becauſe they are all equally concerned to 


have true Repreſentatives; but for the Reaſons aforeſaid, 


as well as for the Reaſons in Milliams's. Caſe l againft. Multi- 


plicity of Actions, none will Iye in this Caſe, r there 4 


11 2 Remedy for any one, but for all the Electors. 

24, By this means it may ſo happen, that this! Com- | 
mons of Eng/and, ind their Repreſentatives. in Parliament 
affembled, may for ſome time, be deprivediof one or more 
Legal Members to aſſiſt them with their Counſel in the great 


ant 1 Affairs of the 9 (for the Election rod 
ap: 


1271 


the Debates of the Houſe to the general Diſadvantage of the 
Prince and Peop le. And thus it may appear that the default 


Lament, and to the whole Kingdom; and therefore, 
zal, It is Eſtabliſh'd by the Law and Cuſtom of Parlia- 


bers to ſerve in Parliament, and who in that reſpect are the 


where: Which Puniſhment may be inflicted upon them, 


received. 


a: Neceſſity of preſerving thereby, the Conſtitution of Par- 


be ſecure of fair Returns, or of a free Parliament. 


. Beſides, it will be diſhonourable to Parliaments, as a 
„earned Judge obſerves; that here ſbould be no protection in 
„ heir Service; nd Body can ſerve them chearfully and wil- 
> Ring) at that rate, and to have others Judge when their Ser- 
. ante ab muell or ill, will be to have others give Rules to their 
h ervants and Service, which will not be convenient, and that 
y theſe Officers do act in this particular Service, as the Officers 
o f Parliament, may appear, becauſe the Parliament does ex- 
| FWciſe an immediate Juriſdiction over them in all thoſe caſes. 
j. he Court of Chancery is indeed the Repoſitory for the 
Writs, but that Court does not meddle with the Returns or 


be — — and if the Return be too low, the Parliament 
ends an Hamed Order to the Sheriff; or if faulty, takes 
lm into Cuſtody, as for a Breach of the Privilege or Service 
f that Houſe; and thus if they act as their Officers, the 
ouſe of Commons alone muſt be the proper Judges of "he 


1 
re 
at 
ay 
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ber ppen to turn upon thoſe very Votes) and then chit muſt 
alſo labour under all the Inconveniencies, that may happen to 
_ themſelves and to the Nation, by having other Members in 
the mean time to fit in Parliament, who coming in by undue 
Practices, may be inſtrumental in miſguiding and perplexing 


of the Officer is not an Offence to the Party, but to the Par- 


ment, that % Sheriffs, Mayors, Bailiffs, and other Chief. 
Officers (concerned in the Management of Elections of Mem- 


Officers of the Parliament) that ſhall be guilty of any Neglect, 
or undue Practice in the Diſcharge of their Duty, are puniſhable 
by the Houſe of Commons, by. Impriſoument, &c. and not elſe. 


upon the Information of, and upon Proof made, by any Elector 
or Electors whatſoever, whether their Votes were refuſed o or 
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This uw is founded upon great Reaſon, and even upon 
laments';: for if the Commons wanted Power to puniſh thoſe 


Officers, or in caſe any other had Power ſo to do, befides 
themſelves, in caſes relating to Elections, they could never 


ne Sheriff, nor iſſue out a new Writ, but by Warrant from 
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Bthaviout:; -ſo that it appears beth by Reaſon, ""__ by the. 


Law and Uſag e of the Parliament, that the Houſe of Com- 


mons are ſole Judges of the good or ill Behaviour of Sheriffs 


and other publick Officers, in the Ie of Hlections 
of their own Members. <1 rem" 
And thus having a not uni the Nature of the 


Right of the Elector, and of the Offence in the Officer, but 


alſo of the Remedy which is en in ſuch caſes by en Houſe 


of Commons; I proceed, 


Athly, To demonſtrate that this Remedy. is very proper ed 


adequate to: the Nature of the Offtnce ;. (that/is) it is very juſt 


and equal, adapted to the Nature of the Offence, moſt likely 


to prevent Evil mcd and melt advantageous for the publick 
: Ialet y.. Is 


But, 18, I crave leave. "on obſerve; that the: Plaintiff” 8 


Action at Law is a Remedy that hath none of theſe Qualities; 
for it is not juſt and equal hp the Officer ſhould pay Damage 
to one that 598 not ſuffer'd any ; neither 1s 1t proper that a 


publick Offence ſhould be puniſhed by a private Satisfaction; 


which is neither likely to prevent the Evil thereof, Nor 1s in. 
deed confiſtent with the publick Safet. 


The Offence is not to the Pari, but to the Parkemednt, and of 


Ie the greateſt Conſequence to the Publick, whoſe ſafety depends 
upon fair Elections and free Parliaments; » How then can any 
 private/Damages ta the Party, be a proper an adequate Remedy 


ĩo the Nature of the C Offence, to repair i the Imury zo vie Pub lick 
or prevent the [nconvemence? i 


Such Defaults in the Officers Ain A Mistakes and Arran 


in judgment, which ought not to be determined by a com- 
mon jqury; or elſe they are notorious and wilful e 


too big for an Action at Land and only to be nnen by Au 
man of Parliament. IE 


And if you reſpect the Right of theiklegar, 6 N cif 4 fs 


a Nature; iſo inherent in his Perſon; by Reaſon of: "Hts Frreehols 
er Freedom, that no Omiſſion ur Dejatt: of the :Officer ugh 
10 he ſuffered to deſtroy it; and therefore, this Action that i 


purſued: by the Plaintiff upon the Grbunds of the Commoy 


aw, and ſuppoſes him to/be debarred uf his Vote, is a Re 


medy that is worſe than the Diſeaſe; for certainly that Lan 

that preſerves a Right, is better for the Subject: than tha 
Law that firſt ſuffers it to be taken away, and then puts hi 
to a great Expence and Trowblely to recover it again, or to i 


+ aaa: Damages.” IT oa Rift noh PI ITO I 3 


2 8 Neithd 
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Neither doth this Action afford any Relief at all for that 
which is the principal Right of the Flector, to be truly re- 

preſented in Parliament ; ſo that 1 in all Ref] ad the Action 18 
ſav is no proper Remedy. 

But on the other fide, the Remedy appointed i in Furliament 
is every way proper and adequate, both 2th reſpect to the 
Nature of the Right, and the Nature of the Wrong ; for by 
the Determination of the Houſe of Commons, the Right of 
the Eleftor in point of Voting, is fully preſerved, notaui hand. | 
ing the Omiſſion and Default of the Officer And the rincipal 
Rigbt of being truly repreſented in Parliament, is alſo ſecured 
in that Determination, and by the ſame means, there is Juftice 
done to all the Elefors, both of that particular Place and of 
the whole Kingdom : Not only by paſſing a right Judgment for 
the Legal Reprofiigitiver, , but alſo by my ihing ihe (ye 
2 undue Prattice. — 

This is a Remedy that is jult and equal to all Parties, 
adapted to the Nature of the Offence, 1 — likely to prevent 
7 Evil thereof, and moſt adyantageous for ' the publick 
8a A | 
Our wiſe Anceſtors in the Settlement of this Remedy, did 


of not confine! their Thoughts to the Reaſon of the Common 
is Law, in private Cauſes of Meum and Tuum in Negminſter- 
Hall, but extending their Care to the Welfare of the Publick, 
% did eſtabliſh their Concluſion upon the noble Foundation of 
A, Governm 


1 > and Iron the NN Good of the Whole King- - 
To - They widely: confidered the Nathre of this Privilege be: 
m- long ing to the Electors, and the end for which it was eſta- 


dna bliſhed, which was not for any private Advantage, but for 
uche common Safety; and therefore having their Eyes fixed 
Jon the Liberties of their Country, and the Conſtitution of 
uch Parliaments, they apply d ſuch a Remedy, as was every way 
ola adapted to the Ka vation of them. 


©: By. 


an Action at Law for Recovery of is, one 
tor would have a Remedy to the Deſtruction of all the 
noi teſt, as ſhall be demonſtrated; but by this Determination in 
Re Parliament, every Elector both rich 1 poor, in have their 
Rights effoctually ſecur'd to them. 
The Vote of a'fingle Ele&6r Join d with others; wilt either 
hull earry the Election, 87 it will not: If not, he ſiiffers no real 
to H Damage in any reſpect, for his Vote is allow d in Law, and 
430 261 18 repreſented by Legal Repreſentatives; if it will, and the 
ithe G 2 | Can- 


126) Es 
Candidates for whom he offered his Vote, are not l 
then he may have Juſtice done him in manner aforeſaid, and 
(which is a thing worthy of every Elector's Conſideration) 
_ at the Expence of the Candidates: But in caſe they are re- 
turned, then he has no Wrong done Ter For the Reaſons 
aforeſaid. 

And what: other Remedy could be more proper _ ade- 
quate to the Nature of this Caſe? For hereby the Right of 
every Elector is moſt effectually ſecur d, F the Eector * 
his Vote, the Law takes it, tho the Officer ſhoutd be wanting 

in his Duty. And the Wrong i is moſt effectually puniſhed by 
taking the Officers into Cuſtody, and expelling the Sugars 
Wan came in by Undue Practices. 

But when the Inconveniencies of ſuch an Action at ben 
mon Law, and the Conveniencies and Advantages of this 
Remedy i in Parliament, ſhall be fully ſtated and conſider d, 
it will appear very difficult, how to find out a Remedy more 
deſtructive, than the former, or more advantageous than the 
5 _ to the Conſtitution of Parliaments, or the publick Safe- 
ty; for, 
7 1 It is a Free We that is the Great Bulwark of 
= the Liberties of England, and this will be effectually ſecur d 
by the Determination of the Houſe of Commons, and en 
N by Actions at Lac. 

A free Parliament depends upon Free Helios. but no 
Elections can be free, if there be any Terrour on the Electors, 

or on the Officers for as the Electors muſt not be hinder d by 

Force or Threatnings, but muſt be Free to come to the 
Election, and to offer or pronounce their Votes to the proper 
Officer, for which of the Candidates they pleaſe; ſo the Officer 
muſt not be terrify d with fear of a Multiplicity of Hexatious 

Suits,” but muſt be free to act indifferently, as 4 Judge, in 

the Management of ſuch Elections, according to his Oath 

and Duty of his Truft, and as well to reject the had Votes 

a0 to receive the good; and ought not to be accountable to 

y, but to thoſe, whoſe Officers they are, and with whom 

2 intruſted the Rights and Tübereies of: all the mans 
of England. ; 3 485 

And thus I humbly hope it is e 17 hat the 
Remedy i in the Houſe of Commons is very proper and. adequate 


zo the Nature of the ene 1 Ee thereſo 1011 to With 


ne xt Pofition. 


nn 


(29). 
The Fourth POSITION. 


1 the eftabli ung another Juriſdiction, be/ides that of the 


Houſe of. Commons, to hear and determine Controvenſies between 


the Eleftors and Officers, concerning the Right of Voting, or 
the Qualification of Elefors to give their Votes in the Election 
of. Members to ſerve in Parliament, will expoſe all Mayors, 
Bailiffs,, and other chief Officers zo Multiplicity of Actions, Vex- 
alious Suits, and unſupportable Expences, and will ſubje&t 
them to different and independent Juriſdictions , and in- 
conſiStent Determinations in the ſame Caſe, without Relief ; 
and upon the whole Matter, will not be conſiſtent with the 
Conftitution of Parliaments, or the publick Safety. 

This Poſition hath been in a great Meaſure proved on bond TH 
Occaſions, in the precedent part of this Diſcourſe, but the ſame 
may more fully and plainly e * the ee Obſer- 
ations. _ 

1, All Ma yors, Bailiffs and other chief Officars , 1 will 
ither for fear 1 theſe kind of Actions at Law, admit all 
Perſons,, who ſhall upon any Pretence or Colour whatſoever, 
fer their Votes at any Election, tho they have in Reality 
o Right of Voting at all, or elſe zhey mill refuſe them; if 
hey admit tbem, they will ſubje& themſelves to Actions on 
he Statute for a falſe Return, and to a Penalty of 500 J. If 

hey refuſe them, they will be in Danger of being ruined 
a Multitude of Actions for ſuch Refuſal; for all theſe _ 

tions muſt be defended, tho'. wrongfully and unjuſtly pro- 
cuted,. at the ſingle Expence of ſuch reſpective Officers: So 
lat, there. i is no Safety for theſe chief Officers, //bether they 
mit or refuſe Illegal Votes; whether they do their. Duty, or 
not, it is the ſame thing, they cannot be ſafe, nor free 

We Multiplicity of Aftions, Vexatious Suits, and unſupport- 

Me Expences, o the utter Ruine of. them and their fami- 

% And is this confiſtent with the Conſtitution of a weh or: 


—. rd Goyernment, or the publick-Safety? But 


za, Upon every conteſted Election, the Commons do 
lt declare the Right of Election, as hath been ſet forth, 
lich the chief Officer hath either obſerved, or not zeif he 
lh, he ef Jafe in Parliament, but not at Lau,; for no 
1 upon, their Oaths are bound to find the Right of 
ting, otherwiſe than appears to them by the — > Ba 
© happens to be siven at the Tryal; if the Jury find the 

H | | Right 
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for this Offence, he, 
by this Action, may be puniſhed over again by 45 man 
Actions, Verdicts, Judgments, and Writs of Execution for Dal 
mages, as there were Legal Electors whoſe Votes were rejectec 


te? 


| Right of Election to be in other perſons than is declared in 


Parliament, then zs the Officer acquitted by the Houſe of Cum. 
mons, which is the Supream Court in ſuch Caſes, and con. 
amn d by a Court of an inferior Nature; And is it reaſonable 
to ſubjeck the Officers to different and inconſs Kent Determina- 
tions inthe ſame Caſe? Can a Man be Guilty and Innocent 
at the ſame time? Is it conſiſtent with he Order and 
Courſe of Justice, or with the Honour and. Wiſdom" of the 


Government, or with the Dignity of Parliaments, that an 
Inferior Conrt ſhould thus contradict a bes aching in 7he fame 
| partentar InFance? But © 


zally, Suppoſe the chief Officer hath not obſery 4 the Right 


of Election, but hath rejected ſeveral Votes of Perſons duly 


qualified, and thereupon the chief Officer is committed to 
the Cuſtody of the Serjeant at Arms, attending the Houſe 


of Commons; which Confinement, with the Fees attending 
it, hath been thought in moſt Caſes a ſufficient Puniſhment: 


yet notwithſtanding he hath been once ſufficientiy, uniſhed 
by ſuch a Precedent as would be eftablithec 


by him; And 7s this conſiſtent with the Privileges of Engli/l 


Men? Wi 6h Magna Charta, or avith the Bill of Rights? An 
with the Fundamental Maxim of the Common Lais. 0 Eng] 
land, that no Man hall be twice pumfhed for. the” [a 
Jehice Nemo bis punitur pro eodem delifto, = 


"ably, It is agreed by both Honſes of Parliament, That th 
Lords and Commons are independent of one another, and ſc 
Judges 'of their own Privileges ; but if ſuch Actions can b 


brought at Law, they may all as well as this, be removed b 


Writ of Error into the Honſe of Peers, and not only t 


Officers made ſubject to two different and independent Jurij 
dictions and Derennihtionb i the ſame Caſe, whichisabfur 


but be Commons themſelves by degrees might be ade prey 
vious and dependent on the Power bf the Lords: fo if à i N 
Parliament depends on Free Elections, and Fre Election 
upon the Officers, and if the Officers can ys. 90 Safety 


Protection from the Commons; whether they by ref 


Og” herher _ do well or 78, Ko ate fol C Þroug 0 


55 N own 1 Security; tho it b 
ſkitution, 


a]: 


Ae Sheriff (or other chief Officer, faith: a learned Judge) 


c ebe thus liable to Actions at Common Law, let us confider 


hat and whom he is to fear; he may fear the Suit of the 


Party, and he may fear the Suit of the King: it follows ne- 
* ceflarily, that if an Action lies, an Information for the King 


will allo lie for the Mifdemeanour of his Office, if it be not 


* a Caſe priviledged by the Complection of it, as Parliamen: 


©zary, from being examined in We/tmin/ter-Hall ; if he may 
© be puniſhed at the Suit of the Party, he may certainly as 
© well be puniſhed at the Suit of the King; if fo, where is 
the Officer's Security? will his own Innocence fecure him? 
© that will be tryed by a Jury of the Country where the 
Election was, where it may be, they will be of an oppoſite 
Party: The Party may wait his Opportunity, and queſtion 
him twenty Years after; and if he be condemned, his Pu- 


niſhment is unlimited, a Ane may be ſet at any height for the 


King, and Damages may be given to any Value for the 
Party; where is his Security upon ſuch Proceedings? will 
© he not be more afraid of ſuch Puniſhment at Common 
Law, than of any Puniſhment by the Commons? will not, 
© nay, may not this Terror make him defire to pleaſe them 
© that can thus puniſh him, rather than'do right, and will 

© not that be dangerous to the Conſtitution of Parliament? 15 
Fi bl, It is a ſtanding Order of the Houſe of Commons, That 
no Peer in this Realm hath any Right to give his Vote in Election 
or any Member to ſerve in Parliament; for the Houſe of Peers 
are one diſtinct Branch of the Conſtitution, but not the Repre- 
fentatives of the People; and as no Peer was ever charged 
with the Burthen of paying Wages to the Perſons Elected ; | 


ſo the Commons alledge, they have no Right to give their 


Votes in the Election of them; for as the Lords are free, o 
ought the Commons to be, by our Conſtitution; ; and there. 


fore! it is another ſtanding Order, 


That for any Lord of Parlianient to concern Bimſelf in he 
WV Ele&ion of Members to ſerve for the Commons in Pa | 
the ſame is a high Infringement of the Liberties and Privi- 
teges of "the Commons of England; but if ſuch'a Precedent as 
this wete eſtabliſhed, they would not need to take any great 


amen, 


pains to influence Elections; the Officers would ſoon know 
their Lords and Maſters; and who alotie were able to protect 


them from the dangerous l of ſuch new Eſta-' 
bliſkment. | e | 96.5 0 GON 


{0 A 


Ws N 


, 9 f 7 a NN Ne n "yy N F * Wo 
* ˖ ˖l 1 3 . 1 8 0 K + 25 


1 3 
. "©. , «4 ) 
4 K 4s I 8 „ : 

* 1 Q f U 

4 4 6 ; 4 F * * VP 
. n + Rh”, Ip £ : K 1 
* * - £© . d x p . : 

# 3 1 « * 0 # 14568 * ; 

N x a - * 3 1 7 


b _ 

* - 
b _ _ 

P 2 * 
. _ . 1 

| — # = 

_ 
) . r 
z ; 1 
F ; 2 _—_— 
* N 4 2 « OT" = Fs — 4 + g 4 _ 
4 a. 8 3 4 1 _ lo Bae ie —_ P Wk. 2 2 14 n * — 4 „ Py * 
— 5 "TOP 3% - > 1 — - * 8 oy : * * k, * 
— a 5 ; . 0 8 Waun . 2 * 3 — E 3 4 — q == 0 TC * . — 2 e __ " + %-< 3 
— 2 2 * 2 W 25 > : pate 5 * 1 — — 8 nes oo oor * by * - A 4 - _— — 4 5 1 _ x — of * * * 
- " \ > bÞ C2 / \ 1 r 2 —_—— - * , - » "+ 1 
5 1 2 * „5 * + In * * is 3 — 2 N 3 — — we 4 
© A N MF. N . * bf 2 a - £% E wy - 2 __ : . 2 — — 
* « 4 - 3 - » ASy _ * . — — = 
2 n L c — — — — —H—_—_— — $2 ns 88 < 
_ 2 « th = 4 
Wire — — N N 1 2. — 2 
CY 


[32]. 
S tbly, The Houſe of Commons have a ſtanding Com 
mittee for Courts of Juſtice, in order to enquire. and redreſs 
any Abuſes or Grievances arifing in thoſe Courts, which 
is a-great Privilege and Security to the Commons of England; 
but / the. Judges of thoſe Courts have a Power to determine 
the Rights of the Electors, whoſe Votes do conſtitute a Houſe 
of Commons, they muſ} needs have a great Influence over the 
Members of that Houſe ; and what will then become of the S 
curity of the People? | 
 mthly, And La/tly, There is noctring TE to be 10 del to 
the Commons of 3 as a free Parliament, that is, an 
Houſe of Commons every way free and independent, either 
of the Judges or Lords; Free in their Elections, and Free in 
the Determination of thoſe Elections; free: to complain of 
Offenders, and free from fear of great Men! in the Proſecution 
of them; Free to preſerve the Properties of the Subject, and 
Free to part with a ſhare of them for the publick Service; 
this is a Free Parliament by our Conſtitution : But if any Per- 
ſons whatſoever, tho they have no Right of Voting, ſhall be 
| free to give their Votes at any Election, and if their Votes are 
not received and ladmitted on the Poll, ſhall be free to com- 
mence Actions againſt the Officers, at the Expence of a powerful 
Candidate, and when Judgment is given againſt them in Ae. 
minſler-Hall, ſhall be at liberty to bring it into the Houſe of 
Peers; and if their Lordſhips have Authority in this caſe to 
give Judgment againſt the Officers, in a Cauſe properly cogni- 
zable before the Houſe of Commons, and concerning the Rights 
and Privileges of that Houſe, the Nation may have a free 
Parliament in one ſenſe, but the Commons conceive it will 
be directly Contrary to the Deſign of the Conſtitution and 
the publick Safety; there may be a Parliament that will be 
free indeed to do Evil, but not to do Good; free to part 
with the People's Money, and divide it amongſt themſelves, 
but not to be frugal and ſaving of the publick Treaſure; free 
to run the Nation twenty or thirty Millions more in Debt, 
but not to find out proper Meaſures to eaſe them of ſo great 
a Burthen: And, in ſhort, they may be free and ready to 
ive up thoſe Rights and Privileges which our Anceſtors have 
0 bravely, and at the expence of ſo much Blood and Trea- 
ſure, maintained and delivered down to their Poſterity; but; 
not zo follow the noble Example of the preſent Houſe of Com 
mons, who have. ſo 2 2 expoſed themſelves to uh Diſ. 
pleaſure of great ! in * of the Rights of ; the Commons 
Y Bgland. Hs | L have 
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I have now gone through the Argument Wie Oom- ; 


mons, which may give ſome Satisfaction to the World of 
the Sincerity of that great Aſſembly, and of their Fidelity to 
the Truſt repoſed in them; and J hope that it doth; in op 


meaſure, anſwer the Argument for the Lords; but yet before 


I come'to a Concluſion, I ſhall beg leave to take notice of two 
or three of the moſt material Arguments on the other fide: 
And as to the three Poſitions laid down by the Lords, the 


That the Plaintiff, as a Burgeſs of Alesbury, had à Legal 


a Remedy to aſſert and maintain it. 
But then they do, for the Reaſons aforeſaid; a the 


Principles of the ancient Common Law of England. 


by that Maxim, what ſort of Remedy, or in what Court, 
— it is by another, and that is, Optimus Legum inter- 
pres % Conſuetudo, Cuſtom is the bet Eapounder of the Law. 
And theſe two Maxims put together, will both deter- 


all for the Action at Law. 


land gives the Electors their Freeholds, it ought alſo to 


d preſerve to them their Right of Voting for the Security there - 
e of; and that therefore the Plaintiff ought to have his Reme- 
t | dy in the Courts of WefminSer-Hall; but with great Sub- 


miſſion; this is begging the Queſtion; for tho it be agreed, 


t, Nerve all Benefits, Rights and Advantages depending there 


at Ripon, or relating thereunto ; yet the Queſtion {till remains to | 


o e determin'd, and that is, Which way this Law ſball be 
& [edminiftred, aber ber by the Judges in Weſtminſter-Hall, oer 
the Houſe of Commons, the Repreſentatives of the People? 
t hether by thoſe, who, as has been ſaid, have ſo little Cog- 
1. iance of Parliamentary Matters, as to declare, tis not pro- 
2 fer for them to give any Opinion of them? or by thoſe wo 
Ne the T ruſtees of the Pcople? and ſuch Truſtees too, as 
e 


Commons do not diſpute (tho others do) the firſt Poſition, 
Right to give his Vote for the Election of Parliament Bur- 


geſses Nor the ſecond; That as a neceſſary conſequence there- 
of, and an Incident in ſeparable to that KReght, he. must have 


third Poſition, That his #5 the proper Remedy 12 80 the 
Plaintiff hath purſued, being ſupported by the Grounds and 


For altho it is a Maxim, That every Right _ have a : 
Remedy to aſſert and maintain it; yet it is not determined 


) mine for the Right of the Commons; for conſtant Uſage 
- HK doth ſupport their Determination, but there 1 is no Viage at 


It is urg d, that ſince the ancient common aw of Eng- ” 


That he ſame Law that preſerves the Freehold, ſball pre- 


1 TY have 
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L341 
have Power over the Freeholds themſelves? ne — 
ſtion hath, I hope, been determind, to the Satisfaction o all 
unbiaſzd! Judgments. cn tn Tr ironie oy 
And foraſmuch as the Law and Cuſtom of Parliament is a 
part of the ancient Common Baw of Ergland, and one of 
the chief and principal parts of it too, as being exerriſed in 
* that High Court, which 1s ſuperior to the Courts af Hedimen- 
en- Hall therefore an Action like this, that is not canſiſtent 
with the Law or Conſtitution of Parliament; can never be 
ſupported by the Grounds ot Principles of the ancient Com- 
mon Law. We V Xn eie WIPE 9 | 
It is an ancient and Landing Maxim as Law ob Exglamd. 

Nrivilegium non valet contra rempublicam, and that it is her. 
ter to ſuffer a private Ma ;/chigf.\than a> pubtick Incongenzence ; 
and therefote it is impoſſible that any Remedy ean be ſup- 
orted-by-the Grounds and Principles of the ancient Common 
 Ekaw of Eugland, which in favour of one Electot, tends to 

the Ruine and Deſtruction of all the reſt, and * the whole 


5 Conſtitution. 


It is alleged in the Argament Gin theLords, wr 13. J. Gr. 
That he Common Laws conſtanmt Uſage fon time immemorial, 
how then can this Action be ſupported by the Common Law, 
when no ſuch Action was ever brought before; and as the fa- 
mous Judge Littleton did obſerve in the like caſe, ſo it may 
be argued in this, the Rights of the Electors had been elſe. 
—. deter minable than in Parliament, by any: Action at 

Common Law, it ſhould be preſum 'd that one time or other ſuch} 
an Action would have been put in uſe, Lit. Sect. 108; 
As to the Statutes of CheFer and Durham, tho they ſay, 

the Inhabitants in general have ſuffered Loſs and Damage, for 
want of ſending Members, to repreſent them in Parliament, 
vet they no where ſay, That every particular Elector e 
Damage, if his Vote being offer d, ſhall not be received and 
a on the Poll, which is the point in queſtion. 
And the Statute of Weſtminſter the fir, rightly under] 
ſtood, is ſo far from being an Argument for the Action, tha 
it is directly againſt it; The King commandeth upon grea 

Forfeiture, that no great Man or other by Force of Arms, or bf 

Malice or Menaces ſball diſturb any to make free Electious 

but who are thoſe that make the Election, but the Hector 
and the Officers? as appears in the ſame Argument, p. 8. J. 11 ] 
therefore both ou ght to be free from Force and malicious Prof 

Auniuns; and it is plain that the ſaid n was not mad 
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to deſtroy che anchnt Authority of the Officers, to ade of 
the Majority in thoſe caſes, which is amplicitely confirm d 
by every Statute that inflicts a Penalty upon them for not 
judging rightly; but only againſt great Men, hb had in 
thoſe times diſturb d and infſuencd Elections, and by their 

great power, detetr' en the ee and Officers from ail: * 
char ging their Duty, 02 0 Kc A QA 19710 

But the Officers are charg d 40 hade done this nalicioy 
a fraudulently ; however, thut will not make a thing a 
onable that is not ſo in its o/n nature; for as a learned udge 
obſerves, If we ſhould: make the words frandulently an 
„ <malicoufy in the Plaintiff 's Declaration ſupport the A = 
without a fit ſubject matter, all the Actions of Mankind 
would be liable, to Suit and Vexation; they that have the 
„Cooking (as he calls it) of Declaratibns in Actions of the 
© Caſe, if they be skilful in their Art, will be ſure to put in the 
words frauduleutiy and maliciouſly, let the Caſe be what 7 
Fit will; they are here, Pepper and Vinegar in a Cook": 8 3 
* Hands, that help to make Sauce for = Meat, E will not 
"ſnake a-Diſh of tthemſelyes/ Of 
There are many Caſes as Well EE this, where nd ſuch 70. a 
ment will ſupport an Action at Law, as in the Caſe of 2 
Judge, an Indictor, and a Witneſs ; and where a Perſon does ; 
not act voluntarily, but by. Compul/ron, as in this Caſe, in 
diſcharge of his Duty; 4 likewiſe where the Matter is 
not in its own Nature cognizable at the Common Law, but 
is alieni fort ; as for inſtance, no Action will lie for Breath 
of Truſt, tho done fraudulently and malicion/ly, becauſe the 
Determination of the Principal thing, 7he Trust, does not 
belong to the Common Law, but to the Court of Chancery, 
and certainly the reaſon of the Caſe before us is mich{tronger, 
as the Parliament ought to have more Reverente than the 
Court of Chancery. Beſides, in the preſent caſe, the Defendants 
could not be ſaid to do that maliciouſly, which was not done 
at all, for it appears on the Plaintiff's own e 8 
mer he was not debarr'd of his Vote. | 

As to the Statute of Veſtmingter the Seconel, that Act 
was not made to draw Actions from one ſquriſdiction to an- 
other, for then it might as well ſupport an Action in the Caſeof 
the Bleed as of the Electors, or in the Caſe of a Tyuſt in Chan- 
cery, or a Legacy in the Spiritual Court; but where in one Cafe |} 
a Writ 1s found, and in like Caſe Tallin under like Rr 5 . = 
and wanting like Remedy, „ none 1s font, then a nem 174 
I 2 ; he 


1626 1 
may be frames; as for inſtance, before the Statute, an Alle 
olf Niſance did lye againſt the Perſon that levy d the Nuſance, 
2 but not againſt his Mienee becauſe there was a Writ found 

in one Caſe, and not in the other, which was of the ſame 
nature, cognizable in the ſame Court, and wanted the like 
Remedy; but no Writ can be found in the ancient Re- 
giſter against a Sheriff or other Officer, Von ( Mishehaviour in 
bis Office, in any matter concerning the Right of Hoting or 
Hleftion of. Members, therefore this Caſe is not within the 
meaning of that Statute; and indeed no two Caſes, one at 
Law, and the other in Parliament, can want the like Remedy, 
becauſe they are diſtinct and vary from each other in many 
reſpects, and are determinable by different Courts, Laws and 
n. Tu] 6%; e £3 
II we ſhall eHow general Caſts (faysia-learned Judge) a as 
an Action on the Caſe is, to be applied to Caſes relating to 
* Parliament, we ſhall at laſt invade Privileges of Parliament, 
Land that great Privilege of Judging: ein own Rights and 
”” Privileges 
But how Magna Charta comes at laſt to be olanted againſt 
the Houſe of 8 J cannot imagine, as if the Law 
of Parliaments were not the Lau of the Land, as well as the 
Law of We/tmin/ter-Hall. If the Makers of that Statute were 
alive to anſwer for themſelves, or if you will allow of the 
Hiſtory of thoſe times to be the beſt Interpreter of their 
Minds, it would appear, that they that were ſo careful to pre- 
ſerve the Rights of every particular Subject, did certainly 
much more intend to preſerve the Rights of all the Commons 
of England ; neither is it reaſonable to conſtrue the Intent | 
of that Statute to be, for the preſervation of the Rights of | 
the People againſt their own Repreſentatives, but againſt the 
illegal Proceedings of the great Officers of the Crown. = 
There is a great difference ( ſays the Argument) between 
the Right of the Electors, and the Right of Zhe ElefGed, the 
one is a temporary Right to a place in Parliament, the other if 
(they lay) is a Freeholdor Franchize. Now this Diſtin&ion 
tends to avoid the Strength of a powerful Argument for the 
Commons; but it is not at all avoided by it; for the Nature 
of this Right hath been explained; and which is more valu- 
able, is the queſtion; but certainly the Right of he Hected 
muſt be in every reſpect more valuable in Law, than the Right 
of an Elector; for the Elector acts for himſelf, the Elected] 
* for the whole K. engdom ; the Elector has a privilege off 
o- 


[37]. . 
KG; Voringi in the Country, by reaſon of one Free hold or Freedom: 
the Elected hath a Privilege of Voting in Parliament by reaſon 
of 2 great many, now. ſince it is adjudged by the Lords them. 


 theRights of the Elected are ſolely cognizable in Parliament and 
not where, a fortiori, he Right of the Eleftor mus} be ſo too; 
for if the Right of he Hected, peg more valuable, and conſe- 


quently more under the Care of the Common Law, be not cog- 


nizable elſewhere than in the Houſe of Commons, becauſe it is 
a Matter of Parliament, how can an Action lie for the Right 


Elector, it can be but for one Election; and therefore 1s as 
temporary as the other; and the Argument is ſtill the ſtronger 


the Action was brought in Purſuance of the Judgment given by 


wy Determination in the Houſe of Commons. 
In the Caſe of Strode and New/, An. 1655, in an Action 


i Mon the Caſe againſt the Sheriff for a falſe Return to the Da- 
the mage of 20004. after Verdict for the Plaintiff, and 1 500. 
ther Damages, the Court of King's Bench adjourned the Caſe into 


jon Parliament, propter diſficultatem, whether the Action did 


the Wie or not; where it is to be obſery d, that it was not adjourn'd 


ture Minto the Houſe of Peers, but into the Houſe of Commons, as 


Elections; ſo careful were they of the Rights of the Com- 
nons. 


| to this Inſtance; the Argument from thence ex- 
K tremely 


ſelves in the great Caſes of Soames and Bernadiſton, &c. that 


of the Elector, which is leſs valuable, and yet is the Founda- 
tion of that Parliament? And ſuppoſing a Wrong done to the 


for the Commons, for that in Sames and Bernadiſlon s Caſe 


the Houſe of Commons, and was the Foundation of thoſe Lear- 
ned Judges Opinion, who argued for the Action; alledging, there 
was no claſhings of Juriſdictions, and that the Court of King's 
Bench was in that caſe but mini/terial and ſubſervient to the ; 
Houſe of Commons, and ſupported their Judgment. But all 
this would not do, the Judgment in the King's Bench was 
revers d in the Exchequer Chamber, and that Reverſal affirm'd 
in the Houſe of Lords; becauſe he Houſe off Commons were 
the ſole Judges of their own Rights and Privileges, and of 
every thing that is neceſſary for the Support thereof ; and if an 
Action at Law will not lie in Affirmation of the Commons 
Judgment, how can it be ſupported in contradiction to it? 
and yet this muſt frequently happen, if the Courts below 
ume this Juriſdiction, even before the Caſe hath received : 


the only proper Judges in all Caſes of that nature concerning 


And let not 1 Iniquity of thoſe times of Rebellion he 8 


W# * wo _> : : _ — * * ** a = — 46G = 
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winni confirms the Right of the Commons; ini is. it be 
conſidered, that Commell had then created a new Houſe: of 
Lords, and wanted nothing but a Houſe of Commons to eſta- 


bliſh his Uſurpation; that to this purpoſe he had form'd a 
new Model of an Houſe of Commons, and overturnd the 
Method of Elections, depriving all the Boroughs of their 
Rights, and cauſing the Choice and Returns of Members to 
be made by the County; yet the Name of a Houſe of Com- 
mons remained, and even that was ſo reverenced in thoſe 
Days, that none would attempt to deprive them of their 
eſſential Privilege of judging of Elections; no Influence could 
biaſs the Judges; they thought it ſo inherent, that one 
would not preſume to intermeddle in it. 
As to the Officers being arbitrary, they will be 1 no more 
encouraged to be arbitrary, by leaving the Determination to 
the Commons, than they have been ever ſince the Foundationof 
the Government. But tis ſaid zhe Commons may by theſe means 
chooſe their Eleftors. No more than has ever been practis d, 
by determining doubtful Elections; and if that Determina- 
tion be eſteem d an Hiection, would it be ſafer. for the People, 
that the Lords or Judges ſhould elect a Houſe of Commons? 
For if the Reproach were juſt, as it is not, that the Houſe 
of Commons do chooſe whom they like beſt : is it impoſſible 
that the Lords in that day ſhould do fo too ; who are allo 
5 Men, and alike ſubje& to Paſſions? 
A «s to the Diſtinction that is made, that the Houſe of PER 
mons are Judges of the Right of Electors to one purpoſe, 
but not to another; that is a very new Diſtinction, and is 
fully anſwer d in the precedent Diſcourſe, where it is demon- 
ſtrated, not only that the Commons are the proper Judges of 
thoſe Rights, but the ſole Judg es thereof; the latter being 
the natural Conſequence of the former, both for their own 
Security, and to avoid all the Inconveniencies above-menti- 
oned, by 700 different and inconſiſtent Determinations in the 
ſame Caſe. k 
bite alledg d, That the mae Reſort in ; point: of Judical | 
jure is lodg with the Lords; And therefore upon:a Writ of 
Error brought before them, they may determine as they f 
think fit; but that is, I preſume, according to the nous 
Laws and Statutes of the Realm, for, with great Submiſſion 
their Lordſhips have no Power by their Judgments 10 chang 
the Lau, or to take from the Commons that Judicatur 


which legally belongs to them; or if ww do, the Common 


1 15 W 1 . 1 
. legally to Hoteſt againſt it, or be\juſtly aecus d of a a 


Breach of Truſt. e 
It is ſaid, that I this Action did not bs, borate, occa- 
ſiong of Complaint, be multipiy d? Anſwer, juſt as much as 
they have been heretofore, before any fuch Action was ever 
brought, which is juſt none at all; but the Officers ut this 
rate, may rejed the Votes of Eleftors with Impunity'; that is 
to ſay, at Common Law, but not in Parliament; where the 
puniſhment is ſometimes thought to be too ſevere: But then 
the Remedy in the Houſe of Commons is worſe than the Diſeaſe; 
why ſo? becauſe the Elector has a Remedy at the ex- 
pence of the Candidates? or why worſe in this caſe, than 1 in 
in all others ſince the Conqueſt ? But he Commons want time 
Leave that to themſelves; when they have not time to pre- 
ſerye their own Privileges, they may pray to the Lords and 
Judges for their Aſſiſtance. But hey are not upon Oath : Nor 
the Lords neither; they cannot give Damages, there is none 
due, neither is that point determined. But 20 deny this Acti- 
on, is to deny the Benefit of the Law: Not at all; it is to 
preſerve the Order and Courſe of Juſtice for all and every one 
= wants the Benefit of it. But that can never be à Priui- 
lege of Parliament that is incompatible with the Rights of the 
People True, but this is fo far from being 8 that 5 
it is abſolutely neceſſary to preſerve their Rights. 5 
And thus, with great Submiſſion, it ſeems to be demon- 
ſtrated, That the Plaintiff had no good Cauſe of Action in this 
n 
1K, Beoule the Plaintiff Was - not hindred by Sher or other-. 
wiſe from coming to the Hlection, nor from offering and de- 
daring his Vote; and conſequently was not deprived of his 
Right, ar debarr d of his Vote by the Default of the C Officer, in 
wt receiving and admitting the ſame upon the Poll. 
_2dly, Becauſe this is a Matter of Parliament, and all ſuch 
Matters are cognizable there and not elſewhere. _ 
2dly, Becauſe there is a Remedy appointed in the Hou, 2 of 
ene to puniſh this Default in 2 Meer, which i is — 
end adequate to the Nature of the Offence. © 
4b, Becauſe ſuch a new Precedent as this, will introduce 
4 Multitude of Inconveniencies, by expofing Mayors, Bailiffs, 
and other Officers, whether they do aiſcharge their Duty or 
ang %, to multiplicity of Actions, vexatious Suits, and unſupport- 
tur able Expences, and will ſub; eck them to aifferent and indepen- 
non ent Juriſdictions and incon/iStent Determinations in the ſame 
ug aſe, without RE „„ Sthly, 


| *Votes, and declaring a Majority, doth act as a Judge. 
£ zin harmleſs in ſuch: Caſes; and it would be the moſt un- 


<bound to act without any Deliberation, and not to be allow- 


£ have; the ſame Fortune that other Novelties heretofore at- 


ties; for the Parliament can provide new Laws to anſwer any 


sto Parliament; for if they ſhould, we might by the ſame 
Reaſon invade all the Privileges of Parliament, and even 
_ that great Privilege, of judging of their own Privileges. If 
orb, © Becauſe it would be both diſhonourable and dan 
gerous to Parliament, that there ſhould be no Protection for 
ſuch Officers in their Servicſ. 


9 caſion a change of the Law, and the Commons of ug 
"a Houſe of Commons are to be juſtified in every Particular 


as a Free Parliament, or 4 Free People. And hence l 
follows, 


_ the Right of any Perſon. elected, is coenizable or determin 


. Al Parliament. And it is alſo evident, 


8 - wth Brea fach Ations are mob} — wit ibe Cot 
Fitution of TIRES, or cas N fe 5 15 nd © | ere I 
might: alioradd;\. ci 30m 15 7 Frans 

-: 6tbly,' *Becauſe ſuch Officer as to the: receiving or refuſing 


-2zhbly; © Becauſe he is not admitted to take Security to fave 

© reaſonable and grievous thing in the World, that he ſhould be 

e to take any Security, and yet be liable to an Action, 
which way ſoever he takes. 

 8thly, < Becauſe this is a new Invention, and ought to 


©tempted in our Law have had; and eſpecially in Matters 
relating to Parliament there is no need of introducing Noyel- 


« Miſchiefs that ariſe, and it ought to be left to them to do it. 


hy, © Becauſe general Caſes at Common Law (as an Action 
c © upon the Caſe 1s) ought not to be applyed to Caſes relating 


II, and Lay, *© Becauſe urn a Prbcotiling would e OC 
land were of the ſame Opinion with their Anceſtors, who 
< unanimouſly declared, No/umus Leges Augliæ Mutari 

From what hath been ſaid, the Votes and Reſolutions of 
1/2, That they have the fole Right to examine and de 
termine all Malters relating to the Right of Elections of theis 
own Members ; for elſe there can be no ſuch thing in Eng/an 


2dly, That neither the Qualification of any. Been 4 


able elſewhere, except in Caſes otherwiſe provided for i 


zdly, That he determining the Right of an Eleftor| in an 
Gon of Law, will expoſe the Officers * all the Inconventeucle, 
WPaTeneationed; And {from thoſe Premiſes it BY alſo Wen 


N 


abe pal, de guilty . 4 2 4 he 217 9 7 that — 5 
And therefore it was highly neceſſary, that th 9 ; 
ſhould defend their ee wr) by the two laſt Relolutions,oes 
th, That. ayhoſoever ſball preſume to 42 ute or plead in 

12 an Action, are L of 7 Breac 2 the Privitege of 

e that 7 Er And, N W NOW WI | 4 

- || -+67bly;; That theſe Reſolution be feds on the Gates of Weſt - 

n, minſter Hall. 1 

Theſe are the only Rendiey we have; ; 2nd: which our As f 

to caſtors have foraanly mag⸗ uſe of on the like Occaſion, to de: 8 

t · fend the Rights and Lihoties of the Communs of England: And 

rs it is truly <bſervedoe the other fide ,..'7 hat they 20ho RO 

el- * Xo hk Loſe. their Right; 70 e he Common s of 

nYY „Give . ee nent N Art. 

ird arid. Dererence to 5 5 ang > ith al ce Re: 1 

OLordſhip's Reſolutions, and D "tw n their „ 
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1, or not — his 
ſupport an Action; 
not theredy debarr d of his Vote, as 


7 X nk 
to the Second Reſolution, The — as ks on , 
for the Commons do not aflert what cpends the fo „ 
t what they have aſſerted, is ſo far from being Defru#ive =” 
it it is ab ſolutely neceſſary to preſerve the Property of the 
wet, and the Freedom of Zections, as hag been already 
red; and it is ſo far from iucouraging Cor ruption and Par- 
*u% in peers, that it hath been found the bes way. 7 fer: 
either will it ſubject the r 480 the 9 to, N 
on the contrary, will preſerve them, as it hath dome wr Ws 
hero, Nom any Abſolute or Arbitrar Poier whatſoever... PE. cx 
to the Third Reſolution, — 4 it appears that te 
e of Commons have the ſole Right of Judicature in theſe 
od Ant . * in en and to de en, of 7 
I heir, f 
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that this Proceeding may bo 
Rule und Maxim of the Law's 


— Pur ſupport 
de Corſe of = 
Engliſh Men to the Arbitrary Votes be Fuſe of 


foot Aulatrary Power, the- 2 
Oonions , Eng ail: i wort ban gol eie. 


begun: N ſuch Acbion ar this] 
er, Vnoe the Foundation of The Hngliſt Cover mmeur. This 
Aſſertion Alone, if ix be true, Ane dont find it pretended to 
bo dentrdverted, were Reaſun eneuglis in ab prudent Admini. 


rous and ſo entirely new a Practice whicll it Is not poſſible, 
in the Nature be, our Conftitibtion'; that the Commons of 
England, in Parliament aſſembled, of IH Temmper ſoever 

conflitirdd, can ſuffer to be brought upon 


the Attempts of it have very often ended in the Diſturbance 


commonily in Puniſhments very reinarkable on the Prof 
; moters. 12 18. 


1 many new Notions in Religion, Politicks; and: Morals, Tome 
have preſumed to make Steps very contrary to the Prudenes 
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And thus, upon the whole Matter; we will concludeias we 
Way \tvev brought before by any 


ſtrations, ro prevent even che Attempt of imtroducingiſd dange- 


hem 
In all former Times private Perſons have been afraid-to 
make Experiments entirely new in any Goverfment, and 


of that Government, . where they were practiced; but more 
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But in this Age, ps Meri i diflagpiſh themſelves 5 


of all their Predeceſſors; and many Contradictions break 
Ei, to the Surprize arid Amazement of private poor Under 
fa ne wn "Bil Parties are to be diſcountenanced as 3 
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higher than ever they were known; Union and Moderation 
dite piouſly recommended from the Thr ne, to make us all N 
bappy, yet Men have found out many Inventions to foment Wir 
and widen Diſputes, unprecedented in their Warmth' and 
Bitterneſs, even amongſt the Eſtates of Parliament, from b 


whoſe Unanimity in Councils alone thoſe mighty defirable 3, : 40 
Ends of Peace and Union are to be hopd for; and to com- 
. plear all this Unfortunate Conjuncture of Affairs againſt a a 

New Parliament, which may be very ſoon called, and cannot 
be long delayed, there is a Proffer made for a new Method of 
trying, who ſhall be the Electors of it: Which if it ſnould be 
practiced, cannot but beget 4 new Calamity. xy. 
There have indeed been Princes, who have required the 
poaublick Officers to ceturn ſuch Members as they ſhould 
name; but it is happy for us, that we are bleſſed with an Ex- 
4 cellent Oe, that docs not defire to exerciſe any ſuch Power; 
.. andit is happy for us too, that We have Judges, who do not 
think that they, „ the Lords, have Power to determine the 
Right of our Electors, and conſequently of our Elections; 
and that we have yet a Houſe of Commons to aflert our 
Rights againſt ſuch Innovations; And fince I may with Truth * . 
and Reaſon aſſert, that even the Houſe of Commons, tho! 
Plenipotentiaries of the People, cannot ſurrender their Eflen- 
tial Rights, which they were choſen to defend; it is not to be 
Wonder d, if they do not tamely ſuffer any others to take 
from them, what they themſelves have not Power to give 
up; and that is, theſe fundamental Rights and Privileges - $: +» 
of the Houſe of Commons, which are abſolutely neceflary to 
| preſerve Free Parliaments and a Free People, L 
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